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THE EVOLUTION OF THE JUDICIAL OPINION.! 


Of all the systems of laws which have been evolved in the 
world’s history, but two have received attention as systems of 
jurisprudence in a broad sense; that is to say, only two of them 
have been developed as applicable to other peoples than those 
with whom the laws originated. The Roman law has been ex- 
tended by adoption until, under the name of the civil law, it has 
become the foundation of the jurisprudence of Teutonic, Scan- 
dinavian and Slavonic races, as well as of all the Latin peoples. 
It has become a system suitable for the regulation of the affairs 
of civilized peoples anywhere, and as well adapted for introduc- 
tion among the Japanese entering upon their career as one of 
the civilized nations as it was for the adoption of the peoples of 
northwestern Europe on their emergence from semi-barbarism. 

It may, perhaps, have already been surmised that the other 
system referred to is the common law of England. But it is 
possibly questionable whether the assumption that the common 
law is asystem in the same sense as the civil law, and yet distinct 
and independent of it, will pass unchallenged. It would be un- 
doubtedly contended by some whose judgment is entitled to 
consideration that so far as the common law is jurisprudence, as 


1 A paper read by Hon. Emlin Mc-_ meeting of the American Bar Associ- 
Clain, of Iowa City, lowa, Judge of ation, at Saratoga Springs, N. Y., 
the Supreme Court of Iowa, at the Thursday, August 28th. 
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distinct from a local customary law, it has borrowed all its 
excellence from the civil law; while perhaps it would be con- 
tended by others that it is not jurisprudence in any proper 
sense, but simply a collection of statutes and precedents appli- 
cable only to the people among whom it originated and by whom 
it has been developed and preserved. The first of these conten- 
tions seems to be plainly refuted by the facts.’ So far as the 
Roman occupation of Great Britain is concerned, the resulting 
influence upon the laws was limited to the aboriginal inhabitants, 
and on the withdrawal of the Roman armies the institutions 
which had been introduced with them fell into speedy decay, 
leaving but little trace, so far as can be learned, upon the race 
then inhabiting the island of Great Britain, and such institutions 
were not in any way transmitted to the succeeding Anglo- 
Saxon invaders who brought with them a governmental or- 
ganization of their own, which, at the time they came to 
Great Britain, had not yet been subjected to the power or 
civilization of the Romans. Anglo-Saxon laws and _ institu- 
tions, down to the time of King Alfred, certainly had not 
been fundamentally affected by extraneous influences. If Anglo- 
Saxon laws were indeed at any time so far moulded by the 
Roman influence that the common law can be said in any way 
substantially to embody the principles of that system, then it 
must have been in one of three ways: By their incorporation 
into the semi-barbaric codes of Alfred or his successors, or 
introduction through the Norman invasion, or as a result of 
the extension into England of the revival of the study and 
knowledge of the civil law by which the learned men of En- 
gland were brought into touch with the jurisprudence of the Con- 
tinent. As to these three possible methods, it may be said 
briefly that the semi-barbaric codes of Europe and of England, - 
while showing some traces of a learned gloss, were substanti- 
ally and in spirit embodiments of customary law. Their plan 
may have been suggested by the Roman codes as then existing 
and known, but their substance was not. As to the Norman 
invasion, it is sufficient to say that the laws of England were 


1 See Hammond’s Notes to Blackstone’s Com., Introduction; also cf. 
Pollock & Maitland, passim. 


| 
| 
YUM 


THE EVOLUTION OF THE JUDICIAL OPINION. 803 


not changed thereby, and that feudalism was not distinctively 
Roman, nor did it signify Roman influence. And as to the 
revival of learning, it was felt too late in England to have 
fundamentally affected the actual law as administered. It is 
true that the compilations which were made by Glanvill and 
Bracton and Britton suggest the jurisprudence of the civil- 
ians. But the significant thing is that subsequent writers go 
for their law not to the civilian learning embodied in Bracton, 
but to the Year Books and other collections of reported cases 
and compilations of feudal customs, following, it is true, to 
some extent the general plan and method of the civilians, but 
stating rules of law clearly not derived from them. Without 
an attempt at further elaboration it may, I think, be safely 
taken for granted that the common law is a development of 
Teutonic institutions by the Anglo-Saxon race without funda- 
mental dependence on the institutions of the Romans or of any 
people who had been fundamentally influenced from Rome. 
It is indeed a curious fact that while the Latin and the Ger- 
manic peoples are in many ways strongly contrasted, the Latin 
system of law and the Latin civilization have been largely 
adopted by Teutonic peoples. But the Anglo-Saxon branch 
of the Teutons has, by the peculiar circumstances of its his- 
torical development, been kept free from predominance of 
either the laws or governmental institutions of the Latin races. 
The learning of the civilians was incorporated into the common 
law, but was not substituted in its place. 

The common law, then, if it is entitled to be considered a 
system of general jurisprudence, may be regarded as funda- 
mentally independent of the civil law. But is it a system of 
jurisprudence, or is it simply an aggregation of local laws? 
It has not, perhaps, been voluntarily accepted by alien races, 
and, it may be, it is not so well adapted for transplantation as a 
theoretical system as is the civil law. But it has, followed 
English speaking people around the globe, and has been re- 
tained by them regardless of change of government and insti- 
tutions. It has been applied by them to new social conditions 
and has been found to be adequate for regulating the relations 
of freemen everywhere. And he would be a rash man who 
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should contend that the common law, as it has thus been de- 
veloped, transplanted and extended, is not entitled to be called g 
system of jurisprudence. 

Now the marked distinction, it seems to me, between the ciyil 
law and the common law, speaking of the two as comparable 
systems, is the fundamental difference as to the relations recog- 
nized between those subject to the law and the authorities 
administering the law. According to the civilian idea the law 
is promulgated by the sovereign power, while, according to the 
common law, it is a system of rules in accordance with which 
the rights and relations of freemen to each other are determined. 
I know very well that Austin and his school have adopted, ap- 
parently without any careful consideration,! the Roman defini- 
tions of law and sovereignty, but that these definitions do not 
represent the controlling facts as to the common law is easily 
seen when we discover that,in the United States, sovereignty 
has become a myth or a fiction, and that law works just as well 
without as with the assumption of Austin. If we should choose 
to resort to generalizations we might say that the law itself is 
sovereign without regard to its source or authority, but that 
statement would be a mere barren and empty fiction. The fact 
is that the relations of subjects, or, as we now seem to prefer to 
say, of citizens, to each other are determined by rules recog- 
nized by the courts and that these rules are to some extent 
promulgated by some kind of legislative authority, such legisla- 
tive authority itself, however, being circumscribed, but to a much 
larger extent by recognized principles of right and justice based 
upon custom and precedent. It is, perhaps, not permitted to 
claim for the common law, as distinct from the civil law, a 
customary origin, for all law is largely developed from custom, 
But I think we may safely claim that the common law is more. 
immediately the product of development from the customs of 
the people than is the civil law. 

It is an interesting feature of the common law that it has 
been administered from very early times in tribunals having 
judicial rather than administrative powers. There was, of 
course, a time when theoretically the king exercised judicial 
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functions, and practically administered the laws through those 
directly representing him and constituting part of his general 
court. But the representatives of the king for this purpose 
were, even at a very early period in the history of Anglo- 
Norman institutions, appointed on account of their knowledge 
of the law, while officers exercising similar powers on the Con- 
tinent as the sovereign’s representatives, were, as I understand 
it, not necessarily members of the legal profession. Indeed, I 
fancy that a most marked distinction between the civil and the 
common law is to be found in the greater importance of the 
lawyer and the judge under the common law. The study of the 
history of England discloses the existence of a judicial system 
without precedent in the continuity of its form and the per- 
sistence of its ideas among all the human institutions of which 
we have any knowledge. The records of that system, still 
extant, show a practically unbroken history from the reign of 
Richard I. in the twelfth century to the present time, embody- 
ing in a vital way the life, the civilization and the progress of a 
people during that time grown from semi-barbarism to the high- 
est human development. The history thus preserved is not 
that of kings, and princes, and nobles, but of the common man, 
of **one Adam ”’ and his wife, Joan, Henry Bodiran and Will- 
iam Sedman, and Dame Maude Deveraux, and John and Alice 
and Elizabeth; and the incidents about them which have been 
preserved like flies in amber are those of inheritance or transfer 
of land, and the assertion of right to possession of property, 
and, more significant perhaps than either, the constant vindica- 
tion of the rights of the person. Already, at the very begin- 
ning of our judicial history, as Sir Francis Palgrave remarks in 
his introduction to the Rolls and Records of the Court in the 
time of Richard I.: ‘Our jurisprudence had assumed all those 
characteristics, through and by which, greatly as they have 
been altered from age to age, it is distinguishable at the present 
day. Beginning with Glanvill;—continuing our inquiries 
upon the Rolls, existing from the reign of John in regular suc- 
cession; comparing these records with the commentary fur- 
nished by the Year Books; — and lastly opening the volumes of 
the Reporters, properly so-called, we could—if human life 
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were adequate to such a task—exhibit what the world cannot 
elsewhere show, the judicial system of a great and powerful 
nation, running parallel in development with the social advance. 
ment of the people whom that system ruled.’’ With such a sys- 
tem already well established as a part of the life of the people, 
and not brought in, it must be remembered, by Norman con- 
querors, but inherited with Anglo-Saxon blood through many 
generations of men who had been the actual inhabitants and 
occupiers of the country, it is wholly incredible that an alien 
system should have attained anything more than a superficial 
recognition. Grant that Henry de Bracton borrowed the 
introductory chapters of ‘*De Legibus’’ from Azo, the 
civilian whose treatise was then current as the best prac- 
tical embodiment of the Roman law as it was studied 
in England, and that to their credit be it said the jus- 
tices of the king were many of them learned in the civil 
law, yet the law which they administered was the common 
law of England, and therights of «‘ Adam ”’ and John and Mary 
were not determined by what might have been found in Jus- 
tinian’s Institutes with reference to the definition of jus and 
lex, but by ascertaining what it was customary for English 
judges to decide in like cases. The reading of Bracton him- 
self beyond the introductory pages proves conclusively the 
fact. After the author has written the first few chapters by 
way of learned exposition of the nature of the law, largely 
borrowed, as already suggested, from Azo, he proceeds in 
elaborate detail to describe English procedure and English 
property rights, and Justinian disappears entirely from view. 
He refers to decisions of the courts, although he is compelled 
to do so from current or personal knowledge, as reported 
decisions were as yet apparently unknown, and instead of 
announcing general principles, borrowed from Code, or Pan- 
dects, or Digests, he tells us what was decided in an assize of 
mort d’ancestor ‘‘in the iter of Martin de Pateshull in the 
county of Lincoln in the tenth year of King Henry”’ as to 
whether Agnes was the daughter of Eve of Benyngworth.' 


1 See 1V. Bracton, 261 (Twiss’ Ed.). 
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And again he announces in another connection the rule that 
under circumstances described, the writ of novel disseisin 
ought to fail, as is proved in the iter of William de Raleigh in 
the county of Warwick in an assize of that character with 
reference to whether Robert were the son of William.' His 
citations refer to cases in detail as authorities for his state- 
ments of the English law, and not to civilian generalizations. 
It is a fact that Bracton embodied in his treatise the English 
law as it was then administered, and it was this which made 
him the first legal authority of his period in importance and 
influence, and not the fact that he was learned in the Roman 
law. His successors were the digesters and abridgment- 
makers —Fitzherbert, and Brooke, and Rolle, and Viner— and 
these men concerned themselves with the decisions of the 
English judges and prepared the way for Coke and Hale and 
Blackstone, the great expounders of the distinctively English 
system of law. 

If it be conceded, then, that there are in the civilized world 
two distinct and comparable systems of law, somewhat different 
in their sources and in their methods of development, as well 
as in the nature of the authority on which they are assumed to 
rest, then we may notice as significant the manifest distinction 
between them in regard to the effect given to precedent. It is 
a very interesting fact that the decisions of courts under the 
civil law are regarded as of very slight consequence in deter- 
mining what are the general rules and principles to be recog- 
nized in the administration of justice, while, under the common 
law, precedents are of controlling importance. Comparing the 
working library of a civilian with the corresponding working 
library of a common law lawyer, it is worth noticing that the 
books to which the one resorts are made up of treatises on the 
general principles of law and statutes enacted by the sovereign 
authority, while the library of the other is composed largely of 
announcements of law in particular cases, made by the judges 
who decided those cases, and to a limited extent only of statu- 


tory enactments, and that the treatises consulted by the latter 
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purport to contain, not discussions of the general principles of 
abstract law and right, but compilations of rules and _prece- 
dents which the courts have announced and _ recognized. 
This distinction, I take it, is fundamental, and for a rational] 
comprehension of it we are driven to a consideration of the 
nature and effect in the common law system of the announced 
opinions of the courts. It occurs to me that we may get a 
better conception of the nature of the common law by consid- 
ering rather carefully the judicial opinion, that which has so 
little weight with the civilians, and so great weight with the 
common law courts, and by noticing its origin and its develop- 
ment, and it is for this reason that I am attempting to call your 
attention to its evolution. 

It is not the preservation of the records of the formal judicial 
proceedings which is characteristic of the common law, for such 
records were preserved on the Continent, during a period con- 
temporaneous with our own early judicial history, without the 
development there of any notion of the doctrine of precedent. 
But it seems, from the treatises of Bracton and others who 
first attempted to put into writing the law as it was adminis- 
tered in England, that the king’s judges, in conducting the 
litigation of their courts, even before the introduction of written 
pleadings, and while, therefore, the contentions of the parties 
were presented orally, were in the habit of making rulings 
on questions arising during the trial, and assigning their reasons 
therefor, and it is plain that as early as during the reign 
of Henry III., that is, in the thirteenth century, memoranda 
of these rulings on interesting questions, distinct from the 
formal court records of the cases, were preserved for consulta- 
tion and reference in connection with other like cases. Cer- 
tainly as early as the thirtieth year of Edward I., that is, at 
the very beginning of the fourteenth century, these reports © 
were kept by officers specially appointed for the purpose, and 
such reports, showing the contentions of counsel and the con- 
clusions of the court with reference to the questions thus pre- 
sented, were for two centuries embodied in the Year Books, 
which contain voluminous records of this kind, with the 
express object of making known to those interested the law 
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administered in the deciding of cases. The Year Books, as 
distinct from the Court Rolls, show what was decided, not as 
adjudications important between the parties, but as precedents 
to be considered in other cases. Often, especially in the ear- 
lier volumes, there is a mere note that in a case which may be 
found formally entered in the Court Rolls some particular 
question was considered. More often, however, the facts of 
the case are briefly stated in connection with the names of the 
parties, and the contentions of counsel and rulings of the 
court are given, and occasionally, at greater length, the judge 
expands his brief statement of points decided into a discussion 
of the law of a particular question with reference to other 
cases on the same subject. When the official reporting of the 
Year Books had terminated, the judges themselves, or counsel, 
preserved for their own use memoranda of like character, and 
thus grew up the system of law reporting. The whole con- 
ception was that which is still familiar to us of a judge trying 
a case in the light of all the information as to the previous law 
attainable and ruling on new questions by applying to them 
principles already recognized, his rulings being preserved for 
like use by other judges. This was the development of the 
doctrine of precedent. This was the recognition of law made 
by the judges. This was and continues to be the characteristic 
of the common law as distinct from the civil law. This was 
and is the very spirit of the common law system, as to which 
Bentham and his school, starting with the assumption of 
Austin that all law is in some way the announcement of a 
sovereign will, inveighed and cavilled, but against which they 
have railed in vain. This was the spirit of the common law 
which Blackstone embodied in his Commentaries, and which, 
brought to America by the English colonists, was preserved by 
them as their richest inheritance, and under which they 
asserted personal rights which they claimed to be inviolable 
even as against the authority of the king. This was the sys- 
tem with reference to which the encomiums of the expounders 
of the common law were spoken. They would have us_ believe 
that in the very nature of things it must be so, that the reasons 
of the judges in announcing their decisions become the guide 
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and law for other judges in subsequent cases. But we realize 
well enough that the reason for the origin and development of 
the doctrine of precedent was not any a priori conception, but 
one of practical convenience, leading, unconsciously, to the 
perpetuation of a system which, because it was found to be in 
existence, and perhaps also because : was foundto be a good 
system, has been preserved to the present time. 

Lord Coke, the great champion and expounder of the com- 
mon law, exalted this characteristic in his pompous language: 
‘* Reason is the life of the law. Nay, the common law itself is 
nothing but learned reason, or the perfection of reason, gotten 
by much study and observation; which, by many successions of 
ages, hath been fined and refined by an infinite number of grave 
and learned men; and by long'reason grown to such a perfec- 
tion for the government of this realm, as the old rule may be 
justly verified of it: No man of his own private reason ought to 
be wiser than the law.’ 1 

This sort of thing was all very well in its time, but looking 
back over the history of our law and comparing it with the civil 
law as a rival, we do not find it so easy a matter to vindicate it 
as the system which is pre-eminently the embodiment of human 
reason. Its course has been different from that of the civil law 
probably because of the peculiar feature, not easy to explain, 
involving the submission of questions of fact to a jury, from 
which it resulted that the judge must confine himself to the 
determination of the question to be submitted, rather than to the 
final result to be reached on the evidence. Professor Thayer has 
pointed out? how this characteristic difference gave rise to the 
peculiar development under the common law of a system of 
rules of evidence. And it may very well be that it was likewise 
the occasion of an unanticipated development of the doctrine of 


precedent, for we may be sure that when the custom of giving 


reasons for rulings was first indulged in there was no conscious 
purpose of founding a system of judicial legislation. Nor 
probably was there any definite purpose of announcing prec- 
edents which should be binding in subsequent cases. The 


1 As quoted in Preface to Croke’s 2 Preliminary Treatise on the Law 
Eliz., Fifth Ed., by Leach. of Evidence. 
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natural explanation of the whole process seems to be that under 
the conditions surrounding the trial of cases in the early courts 
of the king it was natural and reasonable for the judge to state 
the rule or principle by which he was guided, whether that of 
a statute or of the customary law as he understood it, and 
equally natural for other judges, in an effort to ascertain what 
was the customary law, to give weight to the decisions of prev- 
ious judges in similar cases. 

But the outcome was judicial legislation,! that is, the laying 
down in one case of a rule on the more or less fictitious assump- 
tion that it is already law, and in subsequent cases referring 
to the decision in that case as having established the law. It 
is not strange that the exercise of such a function on the part 
of the courts should have evoked criticism from those attempt- 
ing to make an analysis and philosophical interpretation of 
jurisprudence. Having satisfactorily limited the function of 
courts to the application of a body of rules or commands prom- 
ulgated by the sovereign power, it was well thought to be 
altogether anomalous that these courts should be making and 
following rules which no sovereign power had ever conceived 
of, and which the judges themselves had to confess were in- 
tangible and unascertainable until they had declared what they 
were. Nevertheless, the process of judicial legislation has been 
an inevitable result of the dual function which the judges as- 
sumed as we have seen from the earliest period of not only 
announcing the judgment in a case, but also the reasons which 
led to such judgment. For while the judgment could only have 
reference to a state of law and facts existing at the time of or 
prior to its rendition, it is plain that the reasons announced 
could be of no importance or significance save as furnishing 
prospectively some guidance in the adjudication of other cases. 
And yet, complex and fictitious as the process of judicial legis- 
lation may seem to be when subjected to philosophical analysis, 
it is a perfectly rational, natural and simple means of reaching 
that which must be admitted to be philosophically the desirable 
end to be attained in the decision of cases, to wit, not merely a 


1 See Article by E. R. Thayer, in 5 Harv. L. Rev. 172. 
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conclusion which to the judge himself who is deciding the case 
is just, but that conclusion which by the consensus of those 
qualified to administer a system of law would seem just. For, 
as has often been pointed out, the qualities of certainty and 
ascertainability are as important in judicial proceedings for the 
determination of controversies between parties as is the ab- 
stract justice of the conclusion reached. Indeed, it is admitted 
that there is no element more important in reaching a conclusion 
as to abstract justice, conceding that it is to be determined by 
reason and not by impulse or feeling, than that it is ascertaina- 
ble and such as might reasonably have been anticipated. 

The judicial opinion, then, in the common law system is that 
part of the finding or decision of a court which assigns, either 
expressly or impliedly, the reason.for the result with a view not 
only of vindicating that result as just, but also with the purpose, 
which may be largely unconscious and unanticipated as to its 
consequences, of furnishing a guide for future decisions in order 
that they also may be reasonable and certain. The system of 
judicial legislation involved in the discharge of this function has 
been from time to time vigorously and even violently assailed, 
the objections to it falling, roughly speaking, under three differ- 
ent categories. 

The popular objection is that in the attempt to administer 
law on the basis of precedent, the courts lose sight of the ad- 
ministration of justice. This criticism cannot be effectually 
answered for the reason that it is usually made by those who 
are unable to comprehend the nature of the criticism which 
they make and the conclusiveness of the answer which must 
be given. It would be a great shock to those who make the 
complaint if they were told that courts are not established for 
the purpose of administering justice, and yet that is the real 
answer, for the conception of justice which is assumed in the 
criticism is that of a result which shall satisfy the moral feel- 
ing of the persons who assume to - criticise the conclusion 
reached, and as the elements in a controversy which appeal to 
the moral feelings are extremely diverse, intangible and un- 
certain, it is evident that if the courts should undertake to 
announce results with this object in view they would fall into 
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hopeless confusion, and the rights of parties would be deter- 
mined by whim and caprice, and not by any system of estab- 
lished rules and principles. All that can be said in answer to 
this form of criticism is that it is probable that in the long run 
the judgments reached by the courts following and establishing 
precedents as they go, are better from the point of view of 
public policy, and quite as satisfactory from the standpoint of 
abstract justice, as those which could be secured in any other 
way. 

The philosophical objection to judicial legislation comes 
from those who seek to formulate a theory of the law, and 
perhaps we need feel no great concern about it. No system of 
law was ever built upon a priori theories, and it is enough to 
say that the philosopher must content himself with explaining 
and arranging what is, rather than by attempting to dictate as 
to what ought to be. 

The third and most serious line of assault upon judicial 
legislation is the practical one that the system has become so 
unwieldy as to necessitate radical changes in our methods of 
determining what is and is to be the law governing the rights 
of litigants. It is estimated that when Blackstone wrote his 
Commentaries, the whole volume of adjudicated cases which 
must be consulted in gaining the information as to the law 
which precedents could furnish was embraced in about one 
hundred and fifty books. Those books contained the body of 
the common law as it was recognized in the States of the Union 
immediately after the establishment of organic independence. 
The practical question, I take it, is whether this system of 
announcing law in the light of precedent, which has been 
reasonably satisfactory to judges and jurists, and which no 
doubt would still be reasonably feasible were there no concern 
save as to the law of England, is still practicable for us in the 
United States with its distinct and independent jurisdictions 
in each of which cases are being decided with reference to 
principles assumed to be common to all the jurisdictions, and 
therefore entitled to be considered as having greater or less 
weight as precedents, and yet by courts having no connection 
with or authority over each other; that is, to put the problem 
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roughly, has not the doctrine of precedent reached practical 
limits for us, and is it not about to break down with its own 
weight? Our attention is called to the fact that there are 
now six or seven thousand volumes containing cases which it 
may be desirable to consult and refer to as precedents, and 
that each year adds perhaps two or three hundred volumes to 
this number. To this line of objection there is only one 
answer, which is entitled to equal practical consideration with 
that of the objection itself, to wit, what better system is 
proposed? Mere theoretical and speculative propositions of 
reform cannot be entertained. Rights are based upon the sys- 
tem of law under which the people claiming those rights are 
living, and it will not do arbitrarily and ruthlessly to break up 
the foundation of that law. However reasonable, abstractly 
considered, might be the proposition to substitute the theory and 
practice of the civil law in place of that of the common law, it 
is plain that it would be just as impracticable now as it was 
when the barons of England, in answer to the proposition to 
adopt the canonical rule as to legitimatizing bastards by subse- 
quent marriage of their parents, responded emphatically: ‘* We 
will not change the laws of England.’’! The fact is that the 
whole tendency of our jurisprudence has been toward an even 
unreasonable adherence to its law of precedent, and an arbi- 
trary reform is as impracticable now as it ever has been. Per- 
haps we may reach a better conception of what is involved in 
the doctrine of precedent, and introduce a corrective tendency, 
but that is the best we can hape to do. But of this I shall 
have a word to say in conclusion. 

Just now, however, we must give attention to the reforms 
which have been proposed and undertaken since the abandon- 
ment of the effort, which perhaps was really not deliberate nor — 
intentional, to substitute the general theory of the civil law for 
the customary common law. However diverse the influences 
which have operated toward a radical reform in our law, they 
have been brought together in one common impulse toward 
codification. Indeed, the striving after the theoretical sim- 


1 See Pollock & Maitland, S. N. Nolumus in Index. 
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plicity and philosophical nature of the civil law has tended in 
the same direction, for the civil law is largely characterized by 
the fact that it is embodied in codes. But it is plain that 
codification is not the essential characteristic of the difference 
between the two systems. Even when the common law in any 
of its branches, or in any of the jurisdictions where it has been 
in force, has been reduced more or less completely to a code, 
nevertheless the doctrine of precedent still persists to distin- 
guish broadly the result from any near approach to a similarity 
with the civil law. While codification of any branch of law 
makes unnecessary the constant reference to the previous prec- 
edents as showing what were the main rules of that branch 
before codification, yet it is in the very nature of things 
impossible to make a code so complete as to subject-matter, and 
so free from doubt in the meaning intended to be expressed, 
that it is unnecessary to look into the law as it existed just 
prior to the adoption of the code and its history up to that time 
in order to determine what was intended. And immediately 
upon the adoption of the code it becomes necessary to com- 
. mence a course of interpretation by means of judicial decisions 
for the purpose of applying its language to conditions not fully 
comprehended or anticipated in its construction, so that the code 
itself, even were it a perfect embodiment of the law as existing, 
or as intended, at the time of its enactment, must furnish but 
the basis for a new series of precedents. It is the spirit of the 
law and the nature of the functions of the courts administering 
it which make the fundamental difference between the civil and 
the common law systems, and not the outward form in which 
those systems may be embodied. Those, therefore, who still 
entertain the wish that in some way the common law may be 
moulded into a system similar to that of the civil law, in the 
belief that such a system would be better, need not look for a 
realization of their hopes in any movement towards codification, 
as understood by us. 
Those who want the common law reformed because of its 
slavish adherence to precedent, with a view of bringing about 
greater responsiveness to claims made in the name of abstract or 
moral justice, usually favor codification, but without any intelli- 
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gent conception of the process. If they had any such intelligent 
conception they would understand at once that a written code is 
more arbitrary and inelastic than are the rules of law built up by 
judicial legislation, for the common law, as demonstrated by the 
experience of eight centuries, is susceptible to influence and 
capable of modification, development and expansion, and I think 
the advocates of the civil law ought freely to admit that no such 
elasticity has been possible with reference to the codes em- 
bodying that system. It is true that the civil law has grown 
and has been adapted to new conditions, but only by a wrench 
and a struggle in each instance, indicating long periods of lack 
of adjustment between the system itself and the social needs of 
the people living under it. 

Those who object to the judicial legislation of the common law 
because it is philosophically abnormal and illogical, have, of 
course, favored codification. Indeed, they were the original 
advocates of reform in this method, and their followers continue 
to claim all the credit of the codification movement, although as 
a matter of fact the philosophical codifiers have accomplished 
nothing. Bentham never proposed any code which could have 
been made to work as a basis for the actual administration of 
justice without the assistance of judicial legislation, and none 
of his followers have even the apparent skill in the drafting of 
codes which he himself exhibited. 

What success has been achieved in codification, and it may 
well be admitted that it has been considerable, is due to efforts 
of those who sought, first the modification of the common law 
in some respects in which, as it seemed to them, judicial legis- 
lation had not adapted itself with sufficient elasticity to special 
and rather radical changes in the governmental or social system, 
and, second, the substitution of short and methodical state-. 
ments of general rules for the principles, sometimes uncertain 
and often not fully elaborated, found in the judicial decisions 
on any particular question. The effort to accommodate the 
law to great and sudden changes in the condition under which 
it is administered has been reasonably successful. Codes of pro- 
cedure and criminal codes have resulted in very great im- 
provements in the administration of the law. But changes in 
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condition, such as made these reforms necessary, will occur at 
rare intervals, and the necessity for and success of codification 
in such instances does not prove that it is in general feasible 
or expedient. Again, codification has been found practicable 
as to some particular branches of the law, such as the law of 
negotiable instruments which is not in itself intricate and is 
particularly stable in its nature, and moreover may be made 
intelligible to, as it must necessarily be understood by, those 
who act with reference to it. But the effort to codify the whole 
common law for ‘a particular jurisdiction which has been made 
in several States of the Union, has not been attended with any 
marked benefit or success. It is doubtful whether the law is 
any more easily or certainly administered in Georgia or Cali- 
fornia by reason of the general codification attempted in those 
States. There is as much litigation, as much dependence on 
precedent, as much uncertainty in the application of the law, as 
in those States where the common law is still substantially en- 
forced in its uncodified form. The experiment has been fully 
tried, and under the most favorable circumstances possible, in 
California where the codes were adopted before there was 
any great body of decisions by the courts of the State, and 
yet the advantages have not been so apparent that the experi- 
ment affords any convincing argument in favor of general 
codification. 

The judicial opinion remains, notwithstanding these efforts 
at reform, as the common and convenient embodiment of the 
principles of the law through which they are announced and to 
which reference is made for the purpose of ascertaining what 
they are. If any improvement is to be secured — and we are all 
too optimistic to believe that improvement is unnecessary or 
impossible — it must be sought through better conceptions on the 
part of the judges as to the best method of exercising their func- 
tions of ascertaining and declaring the law, and it is to some 
possible modification and improvement of these conceptions 
that I beg to call your attention for a moment before I close. 
But first let me say that there has already been great improve- 
ment in the methods of judicial legislation, so called, and a 
demonstration of an inherent capacity in our common law to 
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largely meet the difficulties which changing conditions have 
brought about. The situation is by no means as bad as the 
critics of the system would have us believe. The multiplicity 
of precedents has led to a greater freedom in adopting rules 
which shall be suitable to the attainment in general of substan- 
tially satisfactory results. No one case or series of cases hag 
the arbitrary and inherent authority which was earlier in our 
judicial history accorded to the rulings of the courts. There 
is a much greater liberality exercised in modifying, by way of 
restriction or expansion, rules which have once been announced, 
Moreover, the common law has been found to possess the capac- 
ity which all living organisms have, of getting rid of that which 
has become dead or useless. We still talk with a certain vener- 
ation of the decisions in the Year Books and in the early Eng- 
lish reports, but do we practically ever refer to them except as 
furnishing an explanation of that which is now recognized as the 
body of our law? Ido not sympathize in the least with those , 
who lament this casting off of the old and dead material. The 
tree is built up around a heart of wood that is practically dead 
and through which the sap has ceased to flow. This core gives 
shape and strength to the structure, but is practically no part of 
the living organism. Likewise the tree, in the course of its 
history, has shed innumerable twigs and branches, and has gained 
in body and strength by doing so. It has, it is true, more 
branches and more growing twigs than when it was smaller, but 
they all have their organic relation to the structure, and each 
performs its appropriate function. When that function ceases 
to be necessary the useless portions of the organism are gradually 
eliminated. Not only has this process resulted in the practi- 
cal desuetude of the older portions of the English case law, 
but it is also operating ‘already in the older States of the 
Union in the elimination from practical consideration of a con- 
siderable portion of the volume of their earlier cases. The 
only practical difficulty is in achieving some method of avoid- 
ing the consideration of useless and superseded cases in the 
practical search for controlling authorities. But the lawyer 
who works backward from the recent to the more remote decis- 
ions has no great difficulty in reaching a practical limit to his 
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necessary investigations. The digests are more voluminous, 
yes, unfortunately they are immensely voluminous. But a 
reform in the digests is not inherently essential to the success- 
ful administration of the law. And even the newest encyclo- 
pedia or general digest is not so much larger than the digests 
or abridgments of Bacon or Viner as to indicate any imme- 
diate extinction of the common law by reason of excessive 
and uncontrollable corpulence. Some method may be devised 
of compiling digests, encyclopedias and text-books which shall 
recognize the practical uselessness of great numbers of the 
older cases, and make available to those who are concerned 
with the present administration of the law that body of cases 
which is still the vehicle through which the vital currents are 
flowing. 

But I think it must be granted that we have too many ex- 
pressions of judicial views which we are expected to consult in 
determining what the law is. It is true, we no longer give 
much consideration to the opinions of nisi prius judges, 
although even in this respect there might be much improve- 
ment — an improvement, by the way, which has been greatly 
hampered and checked by the enterprise of publishers in put- 
ting into print everything which is in sight in the way of a 
judicial expression of view, regardless of its nature or value. 
But the improvement might be pressed further, to the exclu- 
sion of a large portion of the decisions of intermediate appel- 
late courts in classes of cases as to which they have not final 
and conclusive jurisdiction. But a still greater betterment is 
practicable through the intelligent co-operation of the judges 
of those courts whose jurisdiction is such that their decisions 
ought to be preserved and considered. 

And here let us stop a moment to see whether it is not pos- 
sible, by a revised conception of the functions of judicial 
opinions, to bring about a reduction in their number and aggre- 
gate volume. The judicial opinion is not essential in the 
decision of a case so far as the parties themselves are con- 
cerned. An official judgment, which succinctly states the relief 
awarded, is all that is necessary in a case so far as that con- 
troversy is concerned, and no one now imagines for a moment 
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that such judgments need be promulgated as matters of public 
interest. When they are entered on the records of the courts, 
all has been done that is necessary. Moreover, while it is 
generally assumed to be a satisfaction to the parties and their 
attorneys, to which they are fairly entitled, to know the 
reasons on which the result reached is based, there is no public 
necessity for the announcement of these results so far as the 
case itself is concerned. It would, no doubt, also be a satis. 
faction to the parties concerned to know, where the decision of 
a judge is based on the evidence, as in an equity case, just 
what witnesses he has believed and what witnesses he has dis- 
believed, and just how he has reconciled the conflicting testi- 
mony. Yet nobody would claim that in the case itself it is at 
all essential to the proper administration of justice that such 
express findings De made. The desire of a judge deciding a case 
to vindicate the result which he reaches so that he shall not be 
chargeable with incompetence or partiality, is commendable; 
but where it is not customary to make any such explanation, the 
administration of justice is quite as effectual without as with it. 
Moreover, we have not yet reached, and probably in the near 
future cannot expect to reach, the general perfection of impartial 
judgment by which the unsuccessful litigant and his lawyer can 
be made to see the absolute justness and correctness of an ad- 
verse decision. Let us then abandon in appellate courts, as we 
have already abandoned in trial courts, the effort to satisfy the 
parties immediately concerned in the case that justice has been 
done, and that all the ingeniously devised points of counsel have 
been duly and fairly considered, and turn our attention more 
definitely to the discharge of the proper function of a court in 
giving expression to the reasons on which its decision is found. 
That function is discharged by preserving in permanent form 
the conclusions of the court on the controlling point or points in 
a case, which on the one hand involve a somewhat new or in- 
structive application of legal principles to a controversy which is 
capable of decision by the announcement of something in the 
nature of a rule or principle. If, when the ultimate facts are 
determined by the court, it appears that there is no reasonable 
doubt as to the principles of law applicable to the controversy 
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and indicating its solution, then reiteration of the principles 
which are applied is useless. Undoubtedly it is true that it is 
easier in writing an opinion to select the facts of a cause with 
reference to which previous decisions have established the law, 
and then cite the unquestioned authorities on which the same 
conclusion is reached, than it is to individualize the case from 
others and discuss the possible new propositions or applications 
of legal principles to it, and yet it is only opinions in which some 
new question or new phase of an old question arises which are of 
any value, and it is only those cases which can be individual- 
ized which are worth discussing in an opinion which is to be 
preserved as a precedent. On the other hand, if the facts in- 
volved are merely evidential facts, and the only thing which 
the court can say about them in the end is that they bring the 
case within an already established rule, then plainly an opinion 
is useless. The rules of law are analogous in many ways to 
rules of nature developed by scientific research. The scientist 
investigates a great mass of data. Some of the facts which 
he finds reported he believes to be untrue or inaccurate. Some 
are so plainly in accordance with laws of nature which have 
become self-evident that they are of no interest to him. Some, 
however, challenge his attention by reason of their unexpected 
and heretofore unexplained characteristics. He compares, 
reasons, seeks explanation in one known law and then in an- 
other, and finally discovers some hypothesis involving either a 
well-known rule under new conditions, or a new rule before un- 
recognized, and announces his law. It is only so far as a court 
can pursue an analogous process and reach an analogous result 
that its conclusions are valuable. The mere data of the scientist 
who makes an investigation may be worth preserving, but they 
become of permanent interest only when they lead to a new 
application of an old principle or the discovery of a new one. 
Reform in this direction should move slowly. It is evident that 
public opinion, quite well established, and sometimes embodied in 
statutes requiring appellate courts to rule in their opinions on 
every point presented, would revolt at asudden change of practice. 
But a gradual improvement seems to me entirely feasible and safe. 

The question whether the expressed opinion of a court is worth 
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preserving was at one time significant in determining whether or 
not it should be reported. Plowden, in the preface to his 
Reports, assigns as a reason for hesitation in printing his 
gathered material that his reports were made in a summary way 
by ‘* collecting together the substance of all that was said by the 
judges themselves without reciting their arguments verbatim,” 
and by purposely omitting ‘*‘ much that was said both at the bar 
and the bench, for (he says) I thought that there were few 
arguments so pure as not to have some refuse in them, and 
therefore, I thought it best to extract the pure only, and to 
leave the refuse, then and yet holding that to be the best method 
of reporting. But this (he admits) is a task not easily accom- 
plished, for he who would reject a great part of what was spoken 
as vain and superfluous, and relate only that which was pure 
and material, ought to have not only great understanding and 
memory, but especially an excellent and distinguishing judg- 
ment.’ ‘* And this excellency of judgment (he continues) is 
to be met with in the greatest perfection in those who are endued 
with the greatest degree of reason, for it is said that ratio est 
radius divini luminis, the greater degree of which a man has, 
the more bright is his genius.’’ Lord Campbell, in his Lives 
of the Chancellors, credits himself with having kept a drawer 
marked ** Bad Law,’’ into which he threw all the cases which 
seemed to him improperly ruled, and flattered himself that this 
practice accounted for the high reputation of the opinions of 
Lord Ellenborough, of which he was the reporter. John Mews, 
who has established an excellent reputation as reporter and 
digester of English opinions, says that ‘* A ‘ reportable case ’ is 
one that will be useful to the practitioner, one that construes a 
somewhat ambiguous Act of Parliament of general interest, that 
lays down some fresh legal principle or applies a well-known 
principle of law to entirely different circumstances, that doubts, 
or, as it is frequently termed by the more polite reporters, 
distinguishes a previous reported case; cases in short that add 
something to our legal knowledge.’ 


1 For these pertinent quotations illustrative matter of interest, I am 
with reference to the art of reporting, indebted to Professor Wambaugh’s 
and some valuable suggestions as to book on The Study of Cases. 
the weight of opinions, with other 
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But the development and perfection of our case law no longer 
depends on the skill or judgment of the reporter. Everything 
which is written is now put in print, and the judge who writes 
must for himself exercise the discrimination once required of 
the good reporter, and it is for him to prevent the preservation 
of irrelevant and superfluous matter by the simple expedient of 
not writing it. 

One other suggestion may, perhaps, be ventured, and that is 
that opinions on points which are entitled to consideration with 
the view of the preservation of the result reached are more 
satisfactory and useful if the reasons given are stated in few 
words. When the correct reason has at last been found it is 
not necessary to elaborate it by extensive argument nor to sup- 
port it by multitudinous quotations and citation of authorities. 
It is only necessary to go so far as to show the relation deter- 
mined between the significant facts of the case and the well- 
known principles which are applied to them. The case will be 
individualized by those principles and facts and will be made use 
of with reference to them regardless of elaboration. Lawyers 
and judges will alike bear me out in saying that the elaborate 
text-book opinion in which a whole branch of the law is ex- 
pounded, regardless of its application to the facts of the case in 
hand, is confusing and often absolutely misleading, and the time 
necessarily expended in discovering what the court has really 
decided in that case is a source of constant vexation. 

If the suggestions herein made are sound, then I think I may 
safely say that the bulk of reported opinions could easily be re- 
duced to one-fourth of that which now appalls the lawyer and 
the judge as he sees the new volumes of reports carted into his 
library each year. To summarize, the reduction would be 
brought about by writing a memorandum only in one-half the 
cases and putting it in such form that the case could not pos- 
sibly be cited in support of any proposition whatever. Then in 
cases where opinions should be written, the length of the opin- 
ion could be greatly reduced by considering only the points of 
some practical importance, and as to which an opinion is worth 
while, and finally, the discussions of the points which are worth 
while could be made much shorter by the statement only of 
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ultimate facts, instead of elaborating the reasons and facts which 
the judge considers and rejects in reaching those which he finds 
satisfactory and for which he is willing to vouch. 

There is no indication that the common law system of deter- 
mining and administering justice can be, or ought to be, radically 
changed. But it lies with the legal profession, composed of law- 
yers and judges, to improve that system in order that it may 
approach more nearly to what its old champions have so often 
declared it to be —the perfection of human reason. 
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CHINESE CONVEYANCING. 


Americans who form their ideas of the Chinese from the 
laundrymen and hucksters encountered in our large cities, have 
usually no very high opinion of the race and may be surprised 
to learn that in China itself there exists a system of land tenure, 
of conveyancing and of registration of titles, so complete as to 
indicate for the nation a high degree of civilization. 

The tenure of land and the modes of its transfer by individ- 
uals, constitute a kind of test of the civilization of any people. 
In the savage state, there is no private property in land. As in 
the progress of a race this right begins to exist, the methods of 
its disposal are at first as simple as those of the earliest real 
estate transaction recorded in accessible history, when Abraham 
bought the field of Ephron the Hittite —merely the payment of 
the price and delivery of possession before witnesses. With 
further advance, the right becomes more important and the 
modes of conveyancing more formal, cumbersome and expen- 
sive. A still higher degree of civilization is marked by a ten- 
dency to abridge these forms, to make transfers less difficult 
and at the same time to make titles secure. 

Tried by this test, the Chinese have attained a much higher 
rank than that for which we usually give them credit. The 
tenure of land by private ownership is well established. The 
rights of the owner, of mortgagors and mortgagees, of land- 
lords and tenants, are strictly defined, and the methods of 
transfer and forms of conveyances, and above all the security 
given to titles by registration, though costly and with pecu- 
liarities strange and curious to western people, are well settled 
and answer their purpose. 

Having recently examined a French treatise on the system of 
Chinese titles and conveyancing, compiled by a Roman priest 
whose name indicates that he is a native Chinaman,! for the 


1 “Notions techniques surlaprop- Hoang. Chang-Hai: Imprimerie de 
riété en Chine, par Le P. Pierre les Missions Catholiques. 1897.’’ 
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use of the French Missions, which appears to be reliable, it has 
seemed possible that an abstract of some of the features of that 
system will be found interesting, though space will only permit 
a brief discussion of the subject. 


TENURES. 


The tenure of land in China is strictly allodial. It is often 
conveyed by a revocable title; both farms and houses are fre- 
quently leased to tenants, and there is also as to some tracts a 
curious kind of double ownership which will be hereafter de- 
scribed. But the ultimate proprietor in all cases holds his land 
absolutely and not under a superior lord, or subject to any obli- 
gation except the payment of taxes. There is nothing resem- 
bling the Feudal System in China nor any indication that it ever 
existed there. 

The origin of the ownership as to any particular tract, is lost 
in the mists of antiquity, except as to land recently formed by 
alluvion or reliction. If such newly-formed land can be identi- 
fied by some proprietor as the site of land once held by him and 
washed away, he can reclaim it, otherwise it belongs to the 
empire and the treasurer-general of the province fixes a price for 
it and sells it to the first applicant who will pay that price. 

Probably the original source of all titles was in the govern- 
ment, which still assumes the function of confirming all trans- 
fers, and has several times caused surveys to be made, the name 
of each proprietor and the limits of his land to be judicially 
determined and certificates of ownership issued which, like those 
of the ‘* Torrens’ system,’’ are, with the tax register and tax 
receipts, unquestionable muniments of title. 


TRANSFERS AND CONVEYANCES. 


The transfer or incumbrance of real property in China is a 
transaction of serious nature. It requires the observance of 
long established customs which have become essential; customs 
‘based upon the modes of thought and habits of the people and 
probably of a religious origin. Chief of these is the necessity 
for the intervention of go-betweens or intermediaries. Such 
intervention is required in all important transactions affecting 
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the family or family relations, such as the negotiation of a 
marriage, or the sale or incumbrance of real property. In all 
real estate transactions there are always two principal interme- 
diaries, one acting for each of the parties and several of a sec- 
ondary rank. They may be public officers of the section or 
district, or any other person of respectable character. 

The negotiations are, nominally at least, conducted by them, 
of course under the direction of the principals, and when the 
terms are settled, the conveyances are drawn up by a scrivener 
selected generally by the vendor. The deeds recite the employ- 
ment of the intermediaries and their names, and they, after the 
instruments are executed, sign with the scrivener as witnesses. 
Other witnesses also sign, and among them usually the nearest 
male relative in the paternal line of the vendor, to attest 
that the conveyance is not a breach of the duties the vendor 
owes to his family. 

The employment of these intermediaries adds considerably to 
the expense of the transaction as they are entitled to compensa- 
tion, contributed usually in the proportion of two-fifths by the 
vendor and three-fifths by the vendee. The amount of these 
fees differs in different places, reaching in some, as high as ten 
per cent of the purchase price. The fees are divided among 
the intermediaries, the two principals receiving the greater share. 
They ordinarily take each seven-twentieths of the whole fee, 
the remaining three-tenths being divided in equal parts among 
the secondaries. 

Real estate agents, especially when it comes to paying for 
their services, are not always popular with vendors or pur- 
chasers in this country. But in China, their services and con- 
sequent remuneration cannot be dispensed with; and it is doubt- 
ful whether a deed there would be considered as valid which did 
not recite that they were employed and bear their attestation. 

In writing a conveyance, great care is taken to express 
accurately and in technical terms all the conditions of the con- 
tract and a precise description of the boundaries of the land, or 
if a house is conveyed, a-full description of the building, the 
number of rooms and the grounds, gardens, outhouses and other 
buildings sold with it. If right of way for passage, for an 
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irrigating ditch, or the like, over the land of another is sold ag 
an appurtenance to the premises, the vendor is expected to get 
the owner of the land over which the right is claimed to be one 
of the witnesses to the instrument, who thus admits the exist- 
ence of the easement. Words expressing numbers are written 
in larger characters than the others and if not followed immedi- 
ately by other words, a check mark is placed immediately after 
them to prevent fraudulent additions. This deviceso commonly 
used in this country in drawing checks and other negotiable 
paper is no modern invention. Chinese scriveners have used it 
for centuries in writing conveyances. 

Words omitted by accident may be interlined, but must be 
noted at thie foot of the page and there attested by the signature 
of the party. i. 

Boundaries of land are usually marked with stone monuments. 
When a proprietor claims to the middle of a highway, he sets up 
a monument on the side of the road, inscribed, ‘‘ This lot ex- 
tends to the middle of the road.’’ If he only owns to the edge 
it reads, ‘‘ This lot ends here.’’ 

Adjoining proprietors often adopt a very odd and ingenious 
method of marking boundaries. At different places, they dig 
deep and narrow trenches running with the line, which are filled 
up with pounded chalk and the places where these trenches are 
made is carefully noted. Although the chalk is soon covered 
with dust and earth, the trenches can be easily found and the 
line traced in case of dispute, and it is not very easy for any one 
to ‘* remove his neighbor’s landmark.’’ 


IRREVOCABLE SALES. 


The most complete conveyance of land is by what is called an 
irrevocable sale. This passes the entire estate and, when once — 
executed and registered, the vendor has no further interest in 
the land and no further claim upon the vendee. The deed is an 
extremely formal instrument and the recital in it that the sale is 
irrevocable, is essential. It recites that the vendor, being in 
need of money for an honorable purpose, has applied to the in- 
termediaries (naming them) to make a bargain to sell to the 
vendee the property to be conveyed, that they have agreed on 
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the price at so many ounces of pure silver of full weight, and 
that the entire price is included in that sum. He covenants 
that he has good title, that no member of his family, still less 
any former purchaser, has any claim upon the property, and if 
any such claim is made he will settle it and the purchaser shall 
not be troubled. That the purchaser must see to the transfer of 
the name of the owner on the tax lists and pay the future taxes, 
and has full control of the property to build, cultivate, lease 
and use for any purposes he desires; that the vendor has no 
further claim on it, poetically and proverbially adding : — 


‘‘The dead bamboo has no new sprouts.”’ 


It recites the anterior conveyances, official title, tax receipts, 


etc., delivered to the purchasers, adding that if any have been 


forgotten or omitted, even so much as a scrap of paper or the 
scratch of a pen, they shall have no further value; that the 
sale is the vendor’s free act and deed and he does not wish to 
retract, and that there may always be evidence of the transac- 
tion, he has made this instrument of irrevocable sale. Then 
follows a full description of the property and its appurtenances, 
a receipt for the purchase money, and the date. It is then 
signed by the vendor, the intermediaries, the other witnesses 
and secretary. At the end the vendor writes: ‘This is a 
genuine deed for an irrevocable sale,’’ and signs his name again. 


REVOCABLE SALEs. 


Land in China is very frequently conveyed by a revocable sale 
in which the vendor reserves the right at the expiration of a 
specified term to repay the sum advanced and retake the prop- 
erty. The purchaser retains possession until the term has ex- 
pired, and thereafter until repayment is tendered. The deed is 
similar to that above described, mentions the need of money for 
an honorable purpose, the employment of intermediaries and 
their agreements and has the same covenants. It omits the 
poetic suggestion about the want of sprouts on a dead bamboo, 
but instead sets forth the term for which the vendee is to hold 
the premises and that thereafter on returning the price, the 
vendor may redeem, and that until it is paid, the purchaser may 
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continue to hold possession. The list of accompanying instru. 
ments, descriptions, receipt of price, attestations and the like 
are similar to those in the irrevocable sale, but at the foot the 
vendor adds, ‘‘ This is a genuine deed for revocable sale’’ and 
signs his name again. 


Mor TGAGEs. 


The system of mortgages is quite different from that to which 
we are accustomed. According to the author of the treatise 
referred to, the hypothecation of real estate, the mortgagor 
retaining possession and paying interest on the sum lent, is 
almost wholly unknown. The usual practice is that the mort- 
gagor execute a mortgage and deliver possession of the land 
to the mortgagee who at the same time executes a defeasance. 
In both instruments, the term and the amount to be repaid dre 
precisely stated, the latter being the principal of the loan as the 
rents and profits take the place of interest. 

The mortgagee may retain possession after the term until re- 
demption. When the land is redeemed, the conveyance is sur- 
rendered to the mortgagor and the defeasance to the mortgagee 
and the mortgagor resumes possession. Practically, there would 
seem to be but little difference between a revocable sale and a 
mortgage. The forms of the instruments are, however, quite 
different, and there is also a provision of the law which prohibits 
making a mortgage for a longer term than ten years. 


BALANCE OF THE PRICE. 


After the expiration of the term for which a revocable sale or 
a mortgage has been made, the grantor, if not ready to redeem, 
may call upon the grantee or mortgagee for a further advance 
called ‘* balance of the price.’’ The amount is adjusted with. 
the help of the usual intermediaries, and a formal receipt given 
by the vendor extending the term to which the vendee or 
mortgagee is entitled before redemption. Or, upon receipt of 
an agreed ‘* balance of the price,’’ the transaction may be con- 
verted into an irrevocable sale, in which case a deed reciting 
the prior revocable deed or mortgage, the receipt of the agreed 
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‘balance of the price’’ and conveying the property irrevocably, 
is delivered to the vendee. 

If the holder under revocable sale or mortgage refuses to 
advance the ‘* balance of the price,’’ the former proprietor may 
apply to any one else who will advance more than enough to re- 
deem the property, but in all cases, the offer must first be made 
to the vendee or mortgagee. This ‘‘ balance of the price’’ can 
only be claimed a single time. After it has been paid once, the 
vendor in a revocable sale, or mortgagor, must redeem if he 
wishes to retain any estate in the property. 


APPEAL TO BENEVOLENCE. 


After the mortgage, receipt of ‘‘ balance of the price ’’ and 
a subsequent irrevocable sale, the vendor or his heirs frequently 
come upon the vendee with an appeal to his benevolence under 
a plea of poverty. The demand is not a legal one, and yet is 
so well established by custom that the vendee commonly com- 
plies with it. If the matter is brought before the magistrates, 
they, while they storm at and threaten the claimant, generally 
end by advising the vendee to compromise the matter and give 
something by way of a donation. When this is done, the bene- 
ficiary executes another instrument in which he recites the 
former conveyances, admits that he has no legal right, but from 
pressing necessity has appealed through an intermediary to the 
benevolence of the vendee, has received a sum stated, and is 
not to ask for any more. This is attested in form and puts an 
end to any further demands of the kind. 


REGISTERING ON THE Tax Books. 


When a sale, revocable or irrevocable, or a mortgage, has 
been executed, the vendee or mortgagee must apply to the offi- 
cer in charge of the tax registers and have a record made of the 
transaction with the names of the vendor and vendee and a full 
description of the property. His name is then substituted for 
that of the vendee as owner and the tax receipts are thereafter 
made out in his name. 

When a man has several tracts, they are all registered suc- 
cessively under his name, but marked in the registry with 
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peculiar distinctive characters. These are also put on the deed 
and tax receipts so the taxpayer can keep together and readily 
refer to the documents affecting any particular tract. 

The Chinese government is extremely paternal. Its subjects, 
like naughty boys, may be chastised with the rod for any offense 
of omission as well as of commission. So, if the new pro- 
prietor neglects to register his purchase for taxation, he is liable 
to a punishment proportioned to the extent of his purchase, 
If the tract is small, he may get off with ten strokes of 
the light bamboo, but the penalty increases by regular 
gradations up to a tract of thirty-five acres or more, for which 
he may receive for such neglect, one hundred blows with the 
heavy bamboo, a stick weighing about two and a half pounds. 
The time within which he is to make the registry is not precisely 
fixed, but as the next tax receipts should bear his name and 
taxes are collected three times a year, he must be reasonably 
prompt. Some lawyers, who, in the examination of titles in 
this country, have been annoyed by the failure of former 
owners to record their deeds, may think this provision of the 
law not so uncivilized after all. 

Irrevocable sales are always registered, but although registra- 
tion is also prescribed for revocable sales and mortgages, the 
vendee in the latter case, or mortgagee, sometimes lets the 


register remain in the name of the grantor and the latter pays | 


the tax, the grantee taking the chance of not being found out 
or prosecuted. But this is never omitted when the grantee has 
any doubt of the good faith or integrity of the grantor, for 
aside from the paternal chastisement above referred to, the man 
in whose name the land stands on the tax register and who has 
the tax receipts, is in the eye of the law the owner, and can 
sell or mortgage to any one else and the prior purchaser or 
mortgagee would have no remedy. In all sales and mortgages, 
the tax receipts for the years immediately preceding the sale are 
delivered to the purchaser and a list of them given in the deed 
itself. 

When land is redeemed from revocable sale or mortgage, the 
party redeeming has ‘a new registration made to himself. The 
officer registering the transfer receives a fee for the service, 
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proportioned to the extent and value of the land, and the labor 
required. Thus he gets more for entering a transfer with a 
new name on the registry, than for entering a new acquisition 
under a name already there. These fees are not large and the 
amount and even the practice of paying them, are a matter of 
custom only. They are supposed to be gratuities, are not pre- 
scribed by law and the officer gives no receipt for them. 


CoNFIRMATION OF SALES. 


But the vendee, when he has registered his purchase upon 
the tax books, is not yet at the end of his troubles. He hears 
the words so fatal to Shylock: ‘* The law hath yet another hold 
on you.’’ He must in case of a sale, revocable or irrevocable, 
obtain a ‘* confirmation of the contract.’ Under this sounding 
title is disguised a regular tax levied by the government upon all 
conveyances of real property much like the duty on transfers, 
limpot des mutations, levied in France. Within one year, the 
purchaser is required to take his deed to the local mandarin. If 
the purchase price is less than one thousand ounces of silver, 
the mandarin affixes an official seal to the deed and gives the 
grantee a certificate bearing the seal of the treasurer-general of 
the province acknowledging the receipt of the prescribed tax. 
If the consideration is larger, the magistrate must send it, with- 
in ten days, to his superior, who has certificates for larger sums, 
and who seals the deed and issues the certificate, which with the 
deed is returned through the inferior magistrate to the owner. 
These certificates, varying in amount and bearing the seal of the 
treasurer-general, are issued yearly to the mandarins who must 
account for them and pay over the tax thus collected. When 
the deed is stamped and the certificate delivered, the contract is 
confirmed and the purchase complete. 

The tax varies in different provinces, but seems to average 
from five to eight per cent of the purchase price. In addition, 
the mandarin receives from the purchaser a liberal fee for the 
service. 

If the purchaser fails to have his deed confirmed within the 
year, he is liable to prosecution and may be sentenced to have 
his contract confirmed at once, paying the tax and official fees, 

VOL. XXXVI. 53 
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to receive fifty blows with the light bamboo and forfeit one-half 
the purchase price expressed in his deed. 

The Chinaman is accused of being addicted to ‘+ ways that are 
dark and tricks that are vain,’’ and purchasers for a time prac- 
ticed an ingenious method of evading part of this tax. They 
first took a revocable deed, then a receipt for the ‘* balance of 
the price,’’ then a subsequent irrevocable deed and then a re- 
ceipt for the customary benevolence, dating the instruments on 
successive days and dividing the entire price into parts, each part 
being expressed as consideration for one of the several instru- 
ments. As only the first and third of these instruments require 
‘s confirmation,’’ they presented them only and paid a tax on 
the amount expressed in them. 

The trick succeeded for a while, but some wealthy proprietors 
were detected, compelled to pay the entire tax and a heavy for- 
feit, and received appropriate chastisement, and the practice was 
thereupon prohibited by imperial edict. 

This so-called ‘* confirmation ’’ or validation is of no value as 
arecord. It only exists for the revenue and. the fees it pro- 
duces. 


Domespay Books aNnD CERTIFICATES. 


On the other hand, the government about 1783 caused a sur- 
vey of all the lands of the empire to be made, the ownership of 
each tract judicially ascertained, and issued to each owner a cer- 
tificate of title. As many of these were lost or destroyed during 
the rebellions in the middle of the nineteenth century, a new 
survey was made and new certificates issued successively in dif- 
ferent provinces between 1855 and 1882. 

These certificates contain the name of the owner. the descrip- 
tion of the land, the subdistrict, section, district and province, 
or, as we would say, the district, township, county and State, 
and constitute with the tax registration and tax receipts, absolute 
proof of ownership. A full record of these certificates is kept 
in every district. 

When land is sold, the certificate is delivered to the purchaser 
and the fact of its delivery noted on the deed. If part only is 
sold (less than half), the vendor retains the certificate but 
the description of the part sold is indorsed on the certificate 
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and the vendor gives a supplemental certificate reciting the 
fact of such indorsement, and that he retains the government 
certificate. This is also mentioned in the deed. If more than 
half is sold, the certificate is usually delivered to the vendee with 
an indorsement describing the land retained by the vendor, the 
purchaser gives the vendor a supplementary certificate and the 
description of the documents set forth on the deed. 

If the government certificate is lost or destroyed, the owner 
must at once present to the office of the registry a ‘‘ caution,’’ 
in other words, a full statement of the loss and how it occurred. 
If any one afterwards finds the lost certificate, or has stolen it, 
and attempts to claim under it, he is confronted with the regis- 
try of its loss. 

When land is sold after such loss of the certificate, the vendor 
gives the vendee a ‘* substitute ticket ’’ in which he notes the 
fact and circumstances of the loss and the date and place of 
filing the ‘* caution ’’ and these facts are also noted on the deed. 
As has been stated, in all cases the tax receipts for the last few 
previous years are delivered, as these in the absence of the 
government certificate are sufficient evidence of title. The 
number and description of these and of all other antecedent 
documents pertaining to the title which are delivered to the 
vendee are described in the deed. It will thus be seen that the 
Chinese have something resembling the ‘‘ Torrens’ System.’’ 
It is, however, imperfect, as no provision is made for the can- 
cellation of the certificate and the issue of a new one in case of 
a sale. 

On the other hand, the protection afforded the proprietor by 
the tax register and the availability of it and of the tax receipts 
as evidence of title is ingenious. The tax register is evidence 
of title, the taxpayer is the owner and no one can pay the tax, 
but he whose name appears in the tax register as the proprietor. 


TAXATION. 


Taxes are of several kinds. The first is the tribute of rice 
levied on all cultivated lands and differing in different provinces 
according to the supposed fertility of the soil. This is due on 
the first of the eleventh moon in each year. It may be paid in 
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kind or commuted and paid in cash at a ratio fixed by the treas- 
urer of the province every year according to the market value 
of rice. When paid in cash the collectors themselves buy the 
rice and forward it to Pekin. It is used for the supply of the 
court and the army. The taxpayer also pays the fees of the tax 
collector in cash. A penalty is exacted if this tax is not paid 
before the end of the year. Here also ‘*the Heathen Chinee 
is peculiar.’’ The officers do not press for payment during the 
month, and in fact, put obstacles in the way of payment. In 
the mean time, they buy and ship the rice to cover the tax and 
wait until the end of the month and then come on the proprietor 
for the penalty, which, as the government has received the tax, 
they keep themselves in addition to their regular fees, and thus 
make from fifteen to twenty per cent for a month’s interest on 
their advances. Prudent owners pay up at once, even at some 
inconvenience, to avoid this exaction. 

There is also an imperial money tribute on all real property, 
payable in two installments, one in the middle of the fourth 
moon and the balance in the middle of the seventh moon of the 
year. This varies also in different provinces, according to rates 
established in each by immemorial usage, The fees for collec- 
tion are added to the tax and paid by the taxpayer to the 
collector who remits the tribute only to the treasury. 

There are some exceptions to these taxes. Thus swamp lands 
pay a small tax in money only until brought into cultivation. 
Some lands by usage pay only a cash tax, originally imposed to 
pay for transporting the imperial tribute to the capital; and 
lands which were once salt beds, though now cultivated, pay 
merely a money tax to the officers in charge of the salt manu- 
facture. Lands occupied for courts, custom houses, pagodas 
and temples authorized by the government, tombs of illustrious 
citizens and fields whose revenue is appropriated to maintain 
sacrifices at such tombs, are exempt. The grounds actually 
occupied by cemeteries and charitable institutions may be ex- 
empted on special order, but the lands whose revenue supports 
such institutions are not exempted. 

In bad seasons the payment of the taxes may be in part car- 
ried over to the next year by imperial proclamation and some- 
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times the payment of the sum thus carried over is entirely 
remitted. 

On the coronation of the emperor, the decennial anniversary 
of his birth or that of the empress mother and certain other 
anniversaries; on years in which there is an eclipse of the 
sun, on the first day of the first ‘month, or of the moon on 
the fifteenth day of the same month, the entire imperial tax is 
remitted. As this would -occasion trouble with the revenue if 
the remission was universal in the same year, the country is 
divided into three or five parts, each of which in turn enjoys 
the remission in successive years. 

If the taxes are not paid before the fourth month of the suc- 
ceeding year, the delinquents are arrested, compelled to pay the 
arrears and flogged, sixty blows if the deficiency is one-tenth of the 
tax and increasing at the rate of ten blows for each tenth, up to 
100 for five-tenths or more. Defaulting nobles, magistrates and 
men who have taken degrees at the public examinations are 
punished with degradation and if the debt exceeds a given 
amount, may also be flogged or compelled to wear the cangue, a 


sort of portable pillory, for one or two months. These Chinese 
regulations for collecting taxes have one merit, at least—they 
are effective. 


DovsLeE OWNERSHIP. 


There is in some instances a twofold ownership of land, 
where one man owns the ground and the other the soil or 
surface, subject to the payment of a permanent rental to the 
owner of the ground. This resembles the ground rent tenure 
known in Philadelphia and some of the older cities of this 
country. In such cases, neither can build on the land without 
consent of the other. The proprietor of the ground cannot 
cultivate or lease the land, while the surface owner may do 
either. 

If, however, the owner of the surface fails to pay the rent 
until his debt equals the value of the surface right, he may be 
dispossessed by the owner of the ground, whose title then 
becomes absolute. The latter is the only proprietor recognized 
by the government as the owner. His name is registered on the 
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tax lists and he must pay the taxes. Only sales of the ground 
require confirmation. If the ground is sold, formal notice ig 
given the owner of the surface, that he may know to whom to 
pay rent. If the surface is sold, like notice is given to the 
owner of the ground, who may, if he chooses, require the vendor 
of the surface to be surety for the rent. These distinct rights 
in the ground and surface or soil where they occur in old lands, 
are supposed to be the result of leases made so long ago that the 
circumstances are forgotten. In lands recently reclaimed, they 
arise upon contract, the purchaser from the government making 
perpetual leases to persons who will help in the heavy expenses 
required to bring the land under cultivation. 


LEASES. 


Land is often rented for cultivation, either for a share of the 
crop or a fixed money rent. When the lease is for a long term, 
the lessor usually requires a deposit of a sum equal to three 
years’ average rent which is retained until the end of the term 
as a security for the faithful performance of his contract by 


the tenant. So when a house is leased, a deposit equal to at 
least the rent for three months and from that to a year is 
required by the proprietor to indemnify him against any failure 
of the tenant to pay the rent or to return the property in the 
condition in which he received it. At the end of the term the 
deposit or balance not required to pay arrears of rent and 
damages done to the property is returned to the tenant. If 
‘ the house is burned while in the possession of a tenant, the 
proprietor is by law authorized to retain the deposit if the fire 
started in the house, but if it was communicated from without, 
the tenant is entitled to a return of one-third of the deposit. 
Leases are always executed by the tenant who pays the inter- . 
mediaries and witnesses himself, the proprietor giving the 
tenant only a receipt for the deposit. In China, as everywhere 
else, the law favors the landlord. 

Chinese civilization has been called ‘‘ an arrested develop- 
ment.’’ The definition seems to be true. For centuries a con- 
servatism founded on the principle that the family is the basis 
of all social and political life, and the preservation of the family 
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jis the chief end of man, sanctioned by ancestral worship as the 
only practical form of religion and nursed by most absurd 
superstitions everywhere prevalent, has stood in the way of 
anything like progress. Yet, it is none the less true, that 
this development had in some respects at least reached a very 
high plane before it was arrested, and in none perhaps higher 
than in its system of tenures and transfers and the security it 
has given to titles of real estate. Even in'this respect, however, 
its progress has long since ceased, and the whole history of the 
country and its people is full of warnings against conservatism, 
not the rational :conservatism which is averse to any change 
merely for the sake of change, but the stupid conservatism 
which is averse to any change because it is a change, so wittily 
characterized by Richard Grant White, as ‘being unwilling 
to get out of hot water for fear of being scalded.’’ 
Joun D. S. Coox. 


Kansas City, Mo. 
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PAYMENT FOR SHARES IN PROPERTY. 


I. Some Recent Decisions on Sussect.—Several 
recent decisions have been rendered upon this interesting 
topic, and the tendency of the judicial mind seems to be to 
consider that as value which the organizers of a corporation 
have determined as among themselves to consider as value, and 
to sanction the payment of corporate shares in chips and whet- 
stones, provided the coadventurers decide, ‘‘in good faith,’’ that 
the chips and whetstones are worth the value of the shares 
issued in exchange for them. The rule under consideration, 
however much it may deserve the reprobation of honest men, 
has come to be designated by the use of the words ‘ good 
faith ;’’ so that whatever the parties, ‘‘ in good faith,’’ turn into 
the corporation in payment for its shares, is payment, without 
regard to the real value of the property thus turned in. 

A very important branch of this doctrine, which generally 
operates to suppress the rights of creditors, is thus ruled by 
the Supreme Court of Indiana: The fact that property received 
by a corporation in full payment for stock subscription is taken 
at an overvaluation, will not enable a receiver of the corporation 
to maintain an action against a shareholder as for an unpaid 
subscription, until the transaction has first been impeached for 
fraud. That court in its opinion says: ‘* The principle deducible 
from the authorities already cited is, thateven in case of an 
overvaluation of property transferred to a corporation in pay- 
ment of shares, the transaction, unless void for some reason, — 
is binding, so long as‘it is not impeached by the corporation or 
its assignee; and it can be impeached only for fraud upon the 
corporation.”’ 


Following and quoting this case, and citing other cases to a 


1 Coffin v. Ransdell, 110 Ind. 417; s. c. 11 N. E. Rep. 20. 
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similar import, the Court of Appeals of West Virginia, in the 
case of Merchants’ &c. Bank v. Belington Coal &c. Co.,1 held, 
according to a ‘*syllabus by the court,’’ the following proposi- 
tions : — 

In the absence of actual fraud or mistake, a court of equity will not inter- 
fere with a contract made between parties competent to contract. Under sec- 
tion 24,2 a mining corporation, after it is fully organized, may purchase real 
and personal estate for the use of such corporation, and for its other corporate 
purposes and business, at such price, and upon such terms and conditions, as 
may be agreed upon by the owners and directors or stockholders of such corpo- 
ration, and may pay for such property by issuing so many shares of its capital 
stock to the vendor as are equal in amount at par vaiue to the price agreed 
upon for such property, but not to exceed its authorized capital. The fact 
that property so received by a corporation in full payment for stock issued is 
taken at an overvaluation will not make the holder of such stock liable as for 
unpaid subscription until the transaction has first been impeached for fraud 
upon the corporation. 


The opinion in this case discloses a tergiversation of facts too 
tedious to set out, or even to read. This decision belongs to 
that cheerful class of modern judicial holdings which lay down 
the proposition that optimism, hope, expansive imagination, 
glowing idealism, ‘‘ great expectations,’’ are of themselves 
‘“value,’? when combined with ‘* good faith.’’ It revives the 
doctrine of the Stoics that you are not hungry so long as you 
can imagine that your belly is full. 

The somewhat recent decision of the Supreme Court of Cali- 
fornia, in Smith v. Martin,’ was an action for damages alleged 
to have been visited upon the plaintiff by reason of purchasing 
shares of a corporation which were represented as being fully 
paid, but which were not paid. The action proceeded upon the 
ground of fraud, and it was held that it was barred by the 
statute of limitations. As the case was not one in which the 
rights of a creditor of the corporation were concerned, and as it 

finally went off on the question of the statute of limitations, the 
decision does not assist us in this discussion, except in so far as 
it undertakes to rule the proposition that where the directors, 
who are all the stockholders of a corporation, cause to be issued 
to themselves and others all the unsubscribed-for shares of 


1418. E. Rep. 390. 2 C. 53, Code. 3 67 Pac. Rep. 779. 
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capital stock, in exchange for certain franchises and stock of 
other corporations, such issue is not without consideration or 
invalid, under Cal. Const. Art. 12,! providing that no corporation 


shall issue stock, except for money paid, labor done, or property 
actually received. 


A decision upon this question was recently rendered by the 
Supreme Court of Missouri, in the case of Berry v. Rood, in 
which, according to the well-drawn syllabus in the Southwestern 
Reporter, the court holds that ‘‘the payment by a stockholder of 
a corporation of his stock subscription with mineral land, sup- 
posed by the stockholder and the corporation to be of the par 
value of the stock, but which is much less, is in violation of Mo. 
Const. Art. 12,3 and Mo. Rev. St. 1899, providing that no cor- 
poration shall issue stock, except for money paid, labor done, or 
property received; and therefore the stockholder is liable to the 
creditors of the corporation, giving credit on the faith of its 
stock, for the difference between the actual value of the prop- 
erty and the value at which it was received by the corporation.”’ 

The opinion of the court in this case, written by VALLIANT, 


J., contains some sound doctrine, well stated. We quote the 
following from it: — 


When men are carried away by a mining prospect, they have a right to take 
such chances in speculation as they see fit, in order to develop the pros- 
pect, provided they involve only themselves. But when they attempt to hide 
their individual liability in a corporation, and launch upon the business 
community a company which they proclaim, as solemnly as men can pro- 
claim anything, has a full paid capital of $300,000, and invite confidence 
accordingly, when they well know that, so far as then developed, it has not 
5 per cent of the amount available for use in the treasury, they violate 
both the letter and spirit of our laws on this subject, and render them- 
selves individually liable to creditors who have been misled, to the extent of 
their unpaid stock. The referee found that these incorporators, on the 
faith of having seen some samples of onyx taken from these lands — samples 
neither large in size nor pure in quality —honestly believed that they had 
obtained fields of fabulous wealth, and therefore were guilty of no fraud. 
Their belief in the matter would exonerate them from the imputation of 
doing an intentional dishonest act; but they cannot stand blameless in the 
eyes of the law under the charge of legal fraud, when they have put a false 
face on their papers of incorporation, knowing that they did not express 


1 2 67 S. W. Rep. 644. 3 § 8. 4 § 962, 
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the true condition, and have them allowed people to give credit to the 
concern on the faith of that showing. We hold that the original incor- 
porators are liable in this suit for the difference between the real value of 
the property they respectively turned into the corporation in alleged pay- 
ment of their stock and the face value of the stock they respectively received, to 
the extent that may be necessary to pay off the debts of the concern to cred- 
itors who extended credit without knowledge of the fact that the corpora- 
tion had accepted the property in payment of the stock, and to the extent, 
also, of the cost of this proceeding. 


This case follows the previous decision of the same court in 
Van Cleve v. Berkey, where the same doctrine is laid down by 
Brace, J., in the following language : — 


It may be paid for in property, but in such case the property must be 
the fair equivalent in value to the par value of the stock issued therefor. 
That it is the duty of the stockholders to see that it possesses such value. 
That when a corporation is sent forth into the commercial world, accredited 
by them as possessed of a capital in money, or its equivalent in property, equal 
to the par value of its capital stock, every person dealing with it, unless other- 
wise advised, has a right to extend credit to it on the faith of the fact that 
its capital stock has been so paid, and that the money, or its equivalent in 
property, will be forthcoming to respond to his legitimate demands. In short, 
that it is the duty of the stockholder, and not of the creditor, to see that it is 
so psid. Hence, the inquiry in a case between the creditor and a stockholder, 
when property has been paid in for the capital stock of a corporation, is not 
whether the stockholder believed, or had reason to believe, that the property 
was equal in value to the par value of the capital stock, but whether, in point 
of fact, it was such equivalent. 


The more recent decision of the St. Louis Court of Appeals 
in McClure v. Paducah Iron Co. follows the doctrine laid 
down in these cases, and makes an important application of it. 


These decisions will afford a text for a brief review of prior 
authorities on the subject of the payment of shares in property 
other than money. 


Il. SHares May Be Parp FOR IN PROPERTY WHERE THE 
STATUTE DOES NOT REQUIRE PayMENT IN CasH.— Where the 
charter or governing statute does not require payment in cash, 
then the shares may be paid for in such property as the cor- 
poration would have occasion to buy, at a fair valuation, pro- 


1143 Mo. 109; s. c. 44 S. W. Rep. 2 Not yet reported. 
743; 42 L. R. A. 598. 
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vided the transaction is in good faith.!_ Even where the charter, 
statute, or other governing instrument, by its terms, requires 
payment in money, yet, unless the language is such as to import 
a prohibition of anything but money, the courts are generally 
agreed that payment may be made in any kind of property or 
service which the corporation may lawfully purchase in the pros- 
ecution of its business, provided it be done in good faith, and pro- 
vided such property or services be conveyed or rendered at a fair 
valuation. The reason is that the law does not require the 
parties to go through the vain transaction which would be ex- 
hibited if the subscriber should pay for his shares in cash and 
if the corporation should hand back the cash in purchasing 
from the subscriber such property as the corporation might 
wish to buy from him; or, what would be the equivalent of 
such a transaction, that there should be a mere exchange of 
checks between the parties. On the contrary, it has been 
held that a provision of a corporate charter that no stock 
shall be issued or certificate be given therefor until the amount 
subscribed for shall have been paid, requires payment in cash.‘ 


1 Coffin v. Ransdell, 110 Ind. 417; 
Foreman v. Biglow, 4 Cliff. (U. S.), 
508; Phelan v. Hazard, 5 Dill. (U.S.), 
45; Steacy v. Little Rock R. Co., 5 
Dill. (U. S.), 348; Spargo’s Case, L. 
R. 8 Ch. 407, 418; Drummond’s Case, 
L. R. 4 Ch. 772; Maynard’s Case, L. 
R. 9 Ch. 60; Ferrao’s Case, L. R. 9 
Ch. 355; Anderson’s Case, L. R. 18 
Eq. 670; Nichols’ Case, L. R. 7 Ch. 
583; and, on appeal to H. L., 26 W. R. 
819; Skinner v. Smith Moquette Loom 
Co., 56 Hun (N. Y.), 437; 8. c. 31 N. 
Y. St. Rep. 448; 10 N. Y. Supp. 81; 
Kraft-Holmes Grocer Co. 0. Crow, 36 
Mo. App. 288. . 

2 Arapahoe Cattle & Land Co. v. 
Stevens, 13 Colo. 334; 8s. c. 22 Pac. 
Rep. 823; 28 Am. & Eng. Corp. Cas. 12 
(services); Libby v. Tobey, 82 Me. 
897; s. c. 19 Atl. Rep. 904; Brant v. 
Ehlen, 59 Md. 1; State ex rel. v. Wood, 
13 Mo. App. 139, 143; Liebke v. Knapp, 


79 Mo. 22, 28; s.c.49 Am. Rep. 212; 
Lohman v. New York &c. R. Co., 2 
Sandf. (N. Y.) 39; Malone v. Lan- 
caster Gas Light &c. Co., 14 Lance. L. 
Rev. (Pa.), 225; Searight v. Payne, 6 
Lea (Tenn.) 283; Phelan v. Hazard, 5 
Dill. (U.S.) 45; s.c. 6 Cent. L. J. 109; 
Re Baglan Stall Colliery Co., L. R. 5 
Ch. 346; Schroder’s Case, L. R. 11 Eq. 
131; Fothergill’s Case, L. R. 8 Ch. 270; 
Coates’ Case, L. R. 17 Eq. 169; Spar- 
go’s Case, L. R. 8 Ch. 407; Pell’s Case, 
L. R. 5 Ch. 11; Drummond’s Case, L. 
R. 4 Ch. 772; Woodfall’s Case, 3 De G. 
& Sm. 63. 

8 See the preceding cases; also 
Shannon v. Stevenson, 173 Pa. St. 
419; s.c. 37 W. N.C. (Pa.) 537. 

4 State v. New Orleans Debenture 
Redemption Co., 51 La. An. 1827; 8. ¢. 
10 Am. & Eng. Corp. Cas. (N. 8.), 782; 
26 South. Rep. 586. 
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III. PAYMENT MUST BE ‘‘1N Money OR IN MoneEy’s WortuH.’’— 
The officers of a corporation being trustees for its shareholders, 
and, in a sense, for its creditors, their trust cannot be discharged 
by anything short of actual payment for shares in good faith.1 
This payment need not always be in money; but the rule is that 
if ‘‘ a man contracts to take shares, he must pay for them, to use 
a homely phrase, ‘in meal or in malt.’’’ He must either pay 
in money or in money’s worth; if he pays in one or the other, 
that will be a satisfaction.” 


IV. RuLE WHERE THE STATUTE PERMITS PAYMENT IN Prop- 
ERTY. — Statutes have been enacted permitting corporations to 
receive payment in property, provided they report the case ac- 
Such a statute has been held applicable to 


cording to the fact. 


1 Wetherbee v. Baker, 35 N. J. Eq. 
501. In some cases it has been held 
that payment can only be made in 
specie, as in case of a banking corpo- 
ration. King v. Elliott, 5 Smed. & M. 
(Miss.) 428. 

2 Lord Justice Gifford, in Drum- 
mond’s Case, L. R. 4 Ch. 779; Sher- 
wood, J., in Liebke v. Knapp, 79 Mo. 
22,27; s.c.49 Am. Rep. 212. For a 
fair explanation of the ‘‘ money or 
money’s worth ’’ doctrine, see the lan- 
guage of Davis, J., in Marshall Foun- 
dry Co. v. Killian, 99 N.C. 501; 8. c. 
6 Am. St. Rep. 539, 543. Other En- 
glish expressions of the same rule, 
involving the conclusion that a man 
who subscribes for shares must fairly 
and honestly fulfill the obligation 
which he has assumed, may be col- 
lected from the following cases: Ba- 
ron De Beville’s Case, L. R. Eq. 11; 
Forbes and Judd’s Case, L. R. 5 Ch. 
270; Coates’ Case, L. R. 17 Eq. 169; 
Spargo’s Case, L. R. 8 Ch. 407; Foth- 
ergill’s Case, L. R. 8 Ch. 270; Burk- 
inshaw v. Nicholis, 26 W. R. 821, 
Other English cases illustrating the 
Tule are: Pellatt’s Case, L. R. 2 Ch. 
527; Elkington’s Case, L. R. 2 Ch. 
511: Ferrac’s Case, L. R.9 Ch. 855. 


After twenty-five years experience 
with the rule in Spargo’s Case (L. R. 
8 Ch. 407), although the statute re- 
cited that ‘every share in the com- 
pany shall be deemed and taken to 
have been issued and to be held sub- 
ject to the payment of the whole 
amount thereof in cash,” and under 
which payment in property instead of 
cash was sanctioned on the ground 
that the legislature could not have re- 
quired the parties to have gone through 
the useless formality of merely ex- 
changing checks, Lord Halsbury, L. 
C., sitting in the Court of Appeal, ex- 
pressed his strong disapprobation of 
it, but felt bound to follow it until it 
should be overruled in the House of 
Lords. Re Johannesburg Hotel Co. 
(1891), 1 Ch. 119, 129. Referring to 
the Spargo’s Case, the Lord Chancel- 
lor said: ‘I venture to doubt whether 
what is described by those eminent 
Judges as the absurdity of handing 
money backwards and forwards when 
two people have cross demands, is so 
great as the absurdity of construing 
the words ‘ payment in cash’ as pay- 
ment without cash.”’ 

5 Edm. Stat. at Large (2d ed.), 741, 
ch. 333, § 2. 
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an original subscription, as well as to an increase of capital, 
The effect of it is that when payment has been fairly made in 
property, the subscriber is discharged from his obligation, jn * 
the absence of fraud.! 


V. Invauipity or Secret COLLATERAL AGREEMENTS TO Pay 
IN Property. — If the shares are to be paid for in prop- 
erty, it ought to be so stated in the contract of subscription. 
Where the contract is expressed to be payable in money, secret 
collateral agreements to discharge it, let us say in land,? or in 
goods,* will be invalid as against creditors in the event of its 
insolvency.‘ 


VI. DIsTINCTION BETWEEN THE ‘‘TRUE VALUE RULE”’ anp 
THE Goop Rvute.’’ — Stating the proposition in outline 
so as to give a connected view of these opposing doctrines, and 
making fuller definitions in subsequent paragraphs, it may be 
said that the ‘‘ true value rule’’ is the rule stated and illustrated 
by the preceding cases, founded on the maxim that ‘< shares 
must be paid for in money or money’s worth.’’ On the other 
hand, the ‘‘ good faith rule’’ is the rule that whatever the 
parties call payment is payment as among themselves, that is as 
between the corporation and its shareholders, without regard to 
the value of the property turned in; and this is equally the rule 
where the rights of creditors are involved, provided the co-ad- 
ventures, in turning in the property, acted ‘‘ in good faith; ’’ but 
that a decisive overvaluation of the property turned in, or, 
what is the same thing, a decisive. undervaluation of the shares, 
is evidence of bad faith. Under either rule, where stockholders 
turn in property of a fictitious or imaginary value in payment 
for their shares, this is no payment as against the creditors of 
the corporation.® 


4 Boynton v. Hatch, 47 N. Y. 225. 
See also Tallmadge v. Fishkill Iron 
Co., 4 Barb. (N. Y¥.) 382. Whatif a 
statute allowing payment in property 
is repealed after subscription and be- 
fore incorporation. Knox v. Childers- 
burg Land Co., 86 Ala. 180; s.c. 5 
South. Rep. 578. 


2 Noble v. Collender, 20 Oh. St. 199. 

3 Henry v. Vermillion &c. R. Co., 
17 Oh. 187. 

4 Coit v. Gold &c. Co., 119 U. S. 
345. See also Nickoll’s Case, 24 Beav. 
639; Haviland v. Chace, 3 Barb. (N. Y.) 
283. 

5 Alling v. Wenzell, 27 Ill. 511. 


uf 
q 
a 
q 
a 
t 
4 
q 
q 
; 
4 
a 
4 


PAYMENT FOR SHARES 1N PROPERTY. 847 


VII. A STaTeMENT OF THE TRUE VALUE RULE.’’ —The 
true value rule is that payment of corporate shares in anything 
except money will not be regarded as payment, except to the 
extent to the true or actual value of the property turned in and 
received in lieu of money, and regardless of the question of 
fraud.! Stated differently, the «‘ true value rule ’’ is that where 
payment is made in property, labor, services, or in anything 
other than money, the commodity must be turned in at its true 
value at the time, and that an overvaluation of it, or an under- 
valuation of the shares, leaves the shares unpaid to that extent, 
and the shareholders liable to make up the deficiency in favor 
of creditors of the corporation, without regard to the question 
whether the discrepancy was the result of fraud, mistake, bad 
judgment, or a cheerful optimism.? Under this rule, in an 


action to charge a stockholder with the corporate debts up to the 
amount of his stock, because the stock has been issued for 
property not worth its par value, it is not necessary to prove 


1 Libby v. Tobey, 82 Me. 397; s. c. 
19 Atl. Rep. 904; Shickle v. Watts, 94 
Mo. 410; Farmers’ Bank »v. Gallaher, 
43 Mo. App. 482. This doctrine, that 
as against creditors of the corpora- 
tion, transfers of property in payment 
of shares will only be regarded as 
payment to the extent of the actual 
value of the property, was laid down 
in an early case in the Supreme 
Court of New York. Tallmadge v. 
Fishkill Iron Co., 4 Barb. (N. Y.) 
382. Later decisions seem to have 
modified the rule. Van Cott v. Van 
Brunt, 82 N. Y. 535, 542; Gamble v. 
Queens County Water Co., 123 N. Y. 
91; s. c. 9 L. R. A. 527; 83 N. Y. St. 
Rep. 88; 8 Rail. & Corp. L. J. 484; 25 
N. E. Rep. 201 (under N. Y. Laws 
1848, ch. 42, § 2); rev’g s. c. 52 Hun 
(N. Y.), 166. 

2 Shepard v. Drake, 61 Mo. App. 
134; s. c. 1 Mo. App. Rep. 1388; Roman 
v. Dominick, 115 Ala. 233; s.c. 14 Nat. 
Corp. Rep. 871; 22 South. Rep. 109; 


7 Am. & Eng. Corp. Cas. (N. 8.), 439; 
Thayer v. El Plomo Min. Co., 40 Ill. 
App. 344; National Bank of America 
v. Pacific R. Co., 66 Ill. App. 320; s. c. 
12 Nat. Corp. Rep. 572; Salt Lake 
Hardware Co. v. Tintic Mill Co., 13 
Utah, 432; s. c. 45 Pac. Rep. 200; 4 
Am. & Eng. Corp. Cas. (N. 8.) 224; 
Gates v. Tippecanoe Stone Co., 9 Ohio 
C. C. 99; s. c. 2 Ohio Dec. 87; s. c. 
aff'd 48 N. E. Rep. 295. In Woolfolk 
v. January, 131 Mo. 620, the Supreme 
Court of Missouri, departing from its 
former doctrine, adopted the “‘ good 
faith rule.”” Subsequently, in Van 
Cleve v. Berkey, 143 Mo. 109, in an 
able and convincing opinion by Brace, 
J., it reinstated the “true value 
rule.’ See also Altenberg v. Grant, 
85 Fed. Rep. 345; rev’g s. c. 83 Fed. 
Rep. 980; Berry v. Rood (Mo.), 67 S. 
W. Rep. 544; and McClure v. Paducah 
Iron Co., St. Louis Court of Appeals, 
not yet reported. 
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that the trustees were guilty of fraudulent intent; 1 but the true 
inquiry will be what was the reasonable value, or the reason- 
able market value of the property conveyed, or the services 
rendered.? 


VIII. StanpaRDS BY WHICH TO DETERMINE THE TrvugE 
Vaue. — It has been ruled that the true inquiry, in determin. 
ing whether or not the price paid by a majority of the stock- 
holders of a corporation for property is so excessive as to be a 
Sraud on the minority, is what, under all the circumstances, is a 
fair value of the property to the company, considering its pro- 
posed use and the general purposes for which the company is 
organized.® 


IX. Errect oF CONSTITUTIONAL PROVISIONS AND STATUTES 
PROHIBITING THE IssUE OF SHARES EXCEPT FOR Money Pam, 
Property DELIVERED, ETC.— Constitutional and statutory prohi- 
bitions exist in many of the States, prohibiting corporations 
from issuing their stock or bonds except for money paid, prop- 
erty or labor received, and some of them have restrained it to the 
purpose for which the corporation was organized. It is a just 
conclusion, where statutes or constitutional ordinances exist 
prohibiting the issue of stock except for money or property 
actually received, and requiring payment in property to be 
at its money value, that where payment of a stock sub- 
scription is made to a corporation at less than its actual 


value, the subscribers will be liable to creditors of the 


corporation in the event of 


1 National Tube Works Co. v. Gil- 
fillan, 124 N. Y. 302; s.c. 35 N.Y. St. 
Rep. 357; 9 Rail. & Corp. L. J. Rep. 
270; 26 N. E. Rep. 538; aff’g 46 Hun 
(N. Y.) 248. 

2 Shickle v. Watts, 94 Mo. 410. 

8 Gamble v. Queens County Water 
Co., 123 N. Y. 91; 8. c. 9 L. R. A. 527; 
83 .N. Y. St. Rep. 88; 8 Rail. & Corp. 
L. J. 484; 25 N. E. Rep. 201; reversing 


its insolvency, for the differ- 


s. c. 52 Hun (N. Y.), 166. That a pay- 
ment by the transfer to the corpora- 
tion of the assets of an insolvent part- 
nership, whose business the corpora- 
tion was organized for the purpose of 
continuing, and whose debts it as- 
sumed, is not a good payment as 
against creditors, see Ford v. Lam- 
son, 17 Ohio C. C. 589; s.c. 9 Ohio C. 
D. 374. 


| 
| 
q 
ia 
7 
| 
| 
| 
q 
ay 
a 
‘4 
q 


PAYMENT FOR SHARES IN PROPERTY. 849 


ence between the actual value of the property conveyed 
and the amount of their subscriptions.! 


X. Wuetuer A KNowLepce sy CrepiTors as TO THE Man- 
NER IN WHICH SHARES HAVE BEEN Paip FOR AFFECTS THEIR 
Ricuts. — On the theory that the true value rule is a rule of 
public policy, the right of a creditor of a corporation to enforce 
‘the liability of its shareholders who have not paid their sub- 
scriptions in full, is not dependent in any degree upon the fact 
of his knowledge, at the time of extending the credit, that such 
subscriptions were or were not paid in full;? although this is 
not the doctrine of all the courts.* 


XI. STATEMENT OF THE ‘‘ Goop Fairn Rute.’’ —The so- 
called ** good faith rule’’ proceeds upon the proposition that 
where the governing statute of a corporation authorizes its 
shares to be paid for in property instead of cash,‘ or where the 


1 Elyton Land Co. v. Birmingham 
Warehouse &c. Co., 92 Ala. 401; 8. ¢. 
25 Am. Rep. 65; 12 L. R. A. 307; 9 
South. Rep. 129. Notwithstanding 
such a constitutional provision, it has 
been held that stock and bonds ina 
railroad company, issued in pursuance 
of a reorganization scheme, in ex- 
change for stock and bonds of another 
corporation, the property of which the 
issuing corporation was organized to 
acquire, which latter bonds were not 
shown to be invalid, would not be 
held to be invalid because, at the time 
of the exchange, the cash value of the 
physical property and privileges ac- 
quired by the reorganized corporation 
was not fully equal to the par value of 
the securities issued in exchange for 
them. Sioux City &c. R. Co. v. Man- 
hattan Trust Co., 92 Fed. Rep. 428; s. 
ce. 34 C. C. A. 431; 15 Am. & Eng. Rail. 
Cas. (N. s.) 430. That the issue of 
bonds and stocks upon an inadequate 
consideration is illegal and forbidden 
by Pa. Const. Art. 16, § 7, see Jutte v. 
Hutchinson, 29 Pitts. L. J. (N.s.), 


VOL. XXXVI. 


87. A statute allowing shares to be 
issued for property ‘to the amount of 
the value thereof,’? means the actual 
value or the fairly estimated value of 
the property exchanged for the shares. 
Kelly v. Clark, 21 Mont. 291; s. c. 53 
Pac. Rep. 959; 42 L. R. A. 621; 9 Am. 
& Eng. Corp. Cas. (N. 8.), 50. A 
statute prohibiting corporations from 
issuing either stock or bonds, except 
for money, labor done, or property 
actually received, for the use and 
**lawful purposes’’ of such corpora- 
tion, allows the corporation to issue 
its stock to obtain control of a rival 
corporation, since the prevention of 
ruinous competition is a “ lawful pur- 
pose.’’? Rafferty v. Buffalo City Gas 
Co., 56 N. Y. Supp. 288; s.c. 87 App. 
Div. (N. Y.), 618 

2 Sprague v. National Bank of 
America, 172 Ill. 149; s. c. 50 N. E. 
Rep. 19; aff’g s. c. 66 Ill. App. 320. 

§ Adamant Man. Co. v. Wallace, 16 
Wash. 614; s. c. 48 Pac. Rep. 415. 

* Coit v. Gold &c. Co., 119 U. 8. 
343. 
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law of the forum otherwise concedes this power to it,! the fact 
that they are so paid for, and at an overvaluation of the 
property, affords no ground for complaint to the creditors, pro- 
vided such payment is made and accepted in good faith.? Ac. 
cording to several decisions, the fraud here meant is actual 
fraud in the sense of a dishonest purpose, and not constructive 
or theoretical fraud;* but, as we shall presently see, a gross 
overvaluation is evidence of actual fraud, though it is often called 
constructive fraud. Stated in another way and supported by deci- 
sions variously expressed, this ruleisthat, unless the overvaluation 
of the property, labor, etc., turned in in payment for the shares 
1s intentional, that is, overvalued to the knowledge of the par- 
ties to the transaction, or is actually fraudulent, or so gross as 
to be constructively fraudulent, —the value at which it was 
turned in in payment is to be deemed to have been paid up to that 
extent, and the shareholders are protected from further assess- 
ment in respect of such payment, even in favor of creditors.‘ 


1 Leibke v. Knapp, 79 Mo. 22; s. c. 
49 Am. Rep. 212. 

2 Coffin v. Ransdell, 110 Ind. 417; 
Young v. Erie Iron Co., 65 Mich. 111; 
s.c.31 N. W. Rep. 814; 8 West Rep. 


Bank v. Alden, 129 U.S. 372; s. 32 
L. Ed. 725; 5 Rail. & Corp. L. J. 423; 
9 Sup. Ct. Rep. 332; Young v. Erie 
Iron Co., 65 Mich. 111; s. c. 31 N. W. 
Rep. 814. 


4 


q 
fi 


153; Bickley v. Schlag, 46 N. J. Eq. 
533; 8s. c. 20 Atl. Rep. 250; 8 Rail. & 
Corp. L. J. 290; 31 Am. & Eng. Corp. 
Cas. 523; Dodge v. Havemeyer, 42 
Hun (N. Y.), 659 mem.; s.c. 4N. Y. 
St. Rep. 561; Gamble v. Queens 
County Water Co., 123 N. Y. 91; 8. ¢. 
9L. R.A. 527; 31 Am. & Eng. Corp. 
Cas. 313; 25 Abb. N. Cas. 410; 33 
N. Y. St. Rep. 88; 8 Rail. & Corp. L. 
J. 484; 25 N. E. Rep. 201 (rev’g 
s. c. 52 Hun, 166; 23 N. Y. St. Rep. 
409; 5 N. Y. Sup. 124); Whitehill v. 
Jacobs, 75 Wis. 474; s.c. 44 N. W. 
Rep. 630; Phelan v. Hazard, 5 Dill. 
(U. S.), 45; Fort Madison Bank v. 
Alden, 129 U. S. 372; s. c. 32 L. ed. 
725; 5 Rail. & Corp. L. J. 423; 9 Sup. 
Ct. Rep. 382. 

8 Whitehill v. Jacobs, 75 Wis. 474; 
s. c. 44 N. W. Rep. 630; Fort Madison 


* Re Hesse Man. Co., 23 Can. S.C. 
644; Morse v. Pacific R. Co., 11 Nat. 
Corp. Rep. 671; s. c. 28 Chicago Leg. 
News, 202; 1 Cent. L. J. Wkly. 71; 
Streator Reclining Car Seat Co. ». 
Rankin, 45 Ill. App. 226; Clow». 
Brown (Ind.), 31 N. E. Rep. 341 
(no off. rep.); Bruner v. Brown, 139 
Ind. 600; s. c. 38 N. E. Rep. 318; 
Gilkie &c. Co. v. Dawson Town &c, 
Co., 46 Neb. 333; s. c. 64 N. W. Rep. 
978, 1097; Powers v. Knapp, 85 Hun 
(N. Y.), 38; s. c. 66 N. Y. St. Rep. 
133; 32 N. Y. Supp. 622; American 
Tube &c. Co. v. Hays, 165 Pa. St. 
489; s.c. 35 W. N. C. (Pa.) 530; 25 
Pitts. L. J. (N. 8. 374; 30 Atl. Rep. 
936; Jones v. Whitworth, 94 Tenn. 
602; s. c. 30 S. W. Rep. 736; Kelly 
Bros. v. Fletcher, 94 Tena. 1; 8. ¢ 
28 S. W. Rep. 1099; Turner v. Bai- 
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The doctrine has been carried so far as to result in the prop- 
osition that ‘‘while the contract stands unimpeached, the 
courts, even when the rights of creditors are involved, will treat 
that as payment which the parties have agreed should be pay- 
ment.’”! 


XII. An OvervaLuaTION NoT OF ITsELF EVIDENCE OF 
Fraup. — As value is largely a matter of opinion, anticipation, 
or belief,? and in the case under consideration the question 
being how much can probably be got out of the property by the 
corporation, it follows, as a reasonable conclusion, that the mere 
fact that the promoters or the contracting officers of the corpo- 
ration put too high an estimate on the property is not evidence 
of fraud,* though a gross and obvious overvaluation would be.* 
To justify the finding of fraud in such a case there must be 


ley, 12 Wash. 634; s. c. 11 Nat. Corp. 
Rep. 339; 42 Pac. Rep. 115; Manhat- 
tan Trust Co. v. Seattle Coal &c. Co., 
16 Wash. 499; s. c. 48 Pac. Rep. 333; 
rehearing denied in 48 Pac. Rep. 737; 
Rickerson Roller Mill Co. v. Farrell 
Foundry &c. Co., 75 Fed. Rep. 554; 
s. c. 43 U. S. App. 452; Northwest- 
ern &c. Ins. Co. v. Cotton Exch. &c. 
Co.,70 Fed. Rep. 155; s. c.1 Am. & 
Eng. Corp. Cas. (N. 8.) 633. Compare 
Larocque v. Beauchemin, 66 L. J. P. C. 
(N. 8S.) 59; Kroenert v. Johnston, 19 
Wash. 96; s. c. 52 Pac. Rep. 605; 
Troup v. Horbach, 53 Neb. 795; 8. c. 
74.N. W. Rep. 326. 

1Phelan v. Hazard, 5 Diil. (U. S.) 
45; s. c. 6 Cent. L. J. 109; Water- 
house v. Jamieson, L. R. 2 H. L. 
(Sc.) 29; Ex parte Currie, 32 L. J. 
(Ch.) 57; s. c.3 De G. J. & S. 367; 7 
L. T. (N. 8.) 486; Carling’s Case, 1 
Ch. Div. 115; McCracken v. McIntyre, 
1 Duv. (Canada) 479; Foreman v. 
Bigelow, 4 Cliff. (U. 8S.) 542; 8. ¢.7 
Cent. L. J. 430; Carr v. Le Fevre, 27 
Pa. St. 4138. The English doctrine 
seems to be that if the company 
could not impeach the transaction, 


the creditors who can only claim 
in the right of the company, cannot. 
Baglan v. Hall Colliery Co., L. R. 5 
Ch. 346. To the same general effect 
are Pell’s Case, L. R. 5 Ch. 11; Forbes 
& Judd’s Case, L. R. 5Ch. 270; Foth- 
ergill’s Case, 8 Ch. 270; Pritchard’s 
Case, 8 Ch. 956; Schroeder’s Case, 
L. R. 11 Ex. 131; Spargo’s Case, L. R. 
8 Ch. 407; Coates’ Case, L. R. 17 Eq. 
169, 177. 

2 That value is ordinarily proved by 
the opinions of witnesses, which opin- 
ions are not conclusive on the triers 
of the fact, —see Winkler v. Railroad 
Co., 21 Mo. App. 109; 1 Thomp. 
Trials, §§ 380, 600, 1122. 

3 Carr v. Le Fevre, 27 Pa. St. 413; 
Peck v. Coalfield Co., 11 Ill. App. 88; 
8. c. on former appeal, 3 Bradw. (Iil.) 
619, and 98 Ill. 139. 

* Coit v. Gold &c. Co.,119 U. S. 
343; Carr v. Le Fevre, 27 Pa. St. 413; 
National Bank »v. Illinois & W. Lumber 
Co., 101 Wis. 247; s. c. 9 Am. & Eng. 
Corp. Cas. (N. 8.) 119; 77 N. W. 
Rep. 185 (valuation substantially in 
excess of its real value). 


ot 
ie 
al 
38 
i- 
r- 
as 
at 
32 
35 
rie 
Vv. 
C. 
at. 
; 

39 
8; 
2p. 
ep. 
St. 
25 
ep. 
un, 
lly 


852 36 AMERICAN LAW REVIEW. 


either an actual fraudulent intent, or such reckless conduct ag 
would indicate, without explanation, an intent to defraud.! 


XIII. A Gross OvervaLuATION witH KNOWLEDGE 1s Eyi- 
DENCE oF AcTUAL FRAUD, THOUGH SOMETIMES CALLED ‘‘ Con- 
STRUCTIVE Fraup.’’—‘‘ If there is a material overvaluation of 
the property, fo the knowledge of the contracting parties, the trans- 
action is a fraud as to subsequent creditors of the corporation 
without notice; and if it becomes insolvent, the shareholders so 
paying for their stock will be charged in equity, to the extent 
necessary to pay such creditors, with the difference between the 
real value of the property and the par value of their stock.? 


XIV. Wuat OVERVALUATIONS HAVE BEEN Hetp FRravupv- 
LENT.— Within the meaning of the foregoing rule, the following 
overvaluations have been held to be fraudulent: Where there 
is a gross overvaluation to the knowledge of the sharetaker;* 
where the overvaluation is so gross as, in the absence of an ex- 


1 Young v. Erie Iron Co., 65 Mich. 
111; s.c. 3L N. W. Rep. 814; 8 West. 
Rep. 153. See, also, Boynton v. 
Hatch, 47 N. Y. 225; Van Cott v. Van 
Brunt, 82 N. Y. 535; Graves v. Brooks, 
117 Mich. 424; s.c. 5 Det. L. N. 303; 
30 Chicago Leg. N. 422; 75 N. W. 
Rep. 932. 

2 Hastings-Malting Co. v. Range 
Brew. Co., 65 Minn. 28, 33; s. c. 4 Am. 
& Eng. Corp. Cas. (N. 8.), 264; 67 
N. W. Rep. 652. The above doctrine 
that a substantial overvaluation with 
knowledge makes the shareholders 
liable to creditors for the difference 
between the actual value and the value 
at which was turned into the corpora- 
tion, is supported by many Cases, 
among them the following: Boulton 
Carbon Co. v. Mills, 78 Lowa, 460; 
s.c.5L. R. A. 649; 43 N. W. Rep. 290; 
6 Rail & Corp. L. J. 417; National 
Tube Works Co. v. Gilfillan, 46 Hun 
(N. Y.), 248; 8. c. 11 N.Y. St. Rep. 
533; affirmed 124 N. Y. 302. Com- 
pare Gamble v. Queens County Water 


Co.,123 N, Y. 91; 9 L.R. A. 527; 31 
Am. & Eng. Corp. Cas. 313; 25 Abb. 
N. Cas. 410; 33 N. Y. St. Rep. 88; 8 
Rail. & Corp. L. J. 484; 25 N. E. Rep. 
201; rev’g 52 Hun (N. Y.), 166; 23 
N. Y. St. Rep. 409; 5 N. Y. Supp. 124; 
Osgood v. King, 42 Iowa, 478; Briston 
Bank &c. Co. v. Jonesboro Bank &c. 
Co., 101 Tenn. 545; s. c. 9 Am. & Eng. 
Corp. Cas. (N. 8.), 790; 48 S. W. Rep. 
228; Douglas v. Ireland, 73 N. Y. 100 
(overvaluation held to amount to’ 
fraud); Kelly v. Clark, 21 Mont. 291; 
8.c.53 Pac. Rep. 959; 9 Am. & Eng. 
Corp. Cas. (N. 8.), 50; Preston ». 
Cinciunati &c. R. Co., 36 Fed. Rep. 
54; 8s. c. 4 Rail. & Corp. L. J. 436 (a 
scheme of vulgar fraud — stockholders 
held liable). 

3 Wishard v. Hansen, 99 Iowa, 307; 
s. c.5 Am. & Eng. Corp. Cas. (N. 8.) 
437; 68 N. W. Rep. 691; 61 Am. St. 
Rep. 238; Hastings Malting Co. v. Iron 
Range Brew. Co., 65 Minn. 28, 33; 8. ¢. 
4 Am. & Eng. Corp. Cas. (N. 8.) 264; 
67 N. W. Rep. 652. 
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planation, creates on the face of the transaction an inference of 
fraudulent intent,! especially where viewed in connection with 
the other facts of the case; ? as where a corporation, for the 
purpose of enabling a subscriber to get his shares at less than 
par, buys from him a worthless patent-right and afterwards re- 
sells it to him for a nominal sum, — the transaction being a mere 
evasion of the statutory requirement that the shares are to be 
sold at par;* or where ‘‘ paid up shares’’ to the amount of 
$300,000 are issued in exchange for property of the well- 
understood value of no more than $75,000;* or where land 
is conveyed to a corporation in full payment of shares of 


the par value of $1,250,000 which land was purchased for 
$90,000.° 


XV. Wuat OVERVALUATIONS HAVE BEEN HELD Not FRAvuD- 
ULENT. —On the other hand, overvaluations were held not 
fraudulent where shares to the extent of $1,000,000 were issued 
for property worth $220,000;® where shares in a corporation 
which were practically worthless because the corporation owned 


no property or franchises of any kind, were issued in considera- 
tion of the transfer to the corporation of property worth 
$1,200,000, against which there was an indebtedness of $1,- 
050,000, which indebtedness the corporation assumed, — the 
conclusion being that the issue of shares was not fictitious and 
void; * where shares were issued to pay for an interest in land 


1 Coleman v. Howe, 154 Ill. 458; 118; s. c. 20 C. C. A. 332; 46 U. S. 
s.c. 39 N. W. Rep. 725; aff’g s.c.53 App.6. Compare the equally unsatis- 


Ill. App. 82. 

2 Lloyd v. Preston, 146 U. S. 630; 
s.c. 86 L. Ed. 1111; 18 Sup. Ct. Rep. 
131; 40 Am. & Eng. Corp. Cas. 276. 

3 Peck v. Elliott, 79 Fed- Rep. 10; 
s.c. 47 U. S. App. 605; 38 L. R. A. 
616; 24 C. C. A. 425. 

4 Coleman v. Howe, 154 Ill. 458; 
s. c. 39 N. E. Rep. 725; aff’g s. c. 58 
Ill. App. 82. 

5 Lea v. Iron Belt Mercantile Co., 
119 Ala. 271; s.c. 24 South. Rep. 28, 


6 Rood v. Whorton, 74 Fed. Rep. 


factory case of Giddings v. Holter, 19 
Mont. 268; s. c. 48 Pac. Rep. 8,— 
where the question was whether di- 
rectors who had reported, in the 
report required by statute, that the 
shares of the corporation were paid 
in full, when they had been paid in 
town lots carved out of a recent gov- 
ernment land entry which was an- 
nulled by the government land office, 
made a false report. 

7 Smith v. Ferries &c. R. Co. (Cal.), 
51 Pac. Rep. 710 (no off. rep.). 
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which both the corporation and the grantee believed to be worth 
$55,000, but which was actually worth only $15,600.1 


XVI. Wuat 1s ‘“*Goop FairH’’ wiTHIN THE MEANING oF 
THIS RuteE.—It has been held that the belief that a prudent 
and sensible business man would hold in the ordinary conduct 
of his own business affairs is what constitutes good faith in the 
valuation of property for which stock of a corporation is 
issued. 


Seymour D. Tuompson. 
35 Nassau St., NEw YORK. 


1 Jenkins v. Bradley, 104 Wis. 540; 53 Pac. Rep. 959; 42 L. R. A. 621; 9 
s.c. 80 N. W. Rep. 1025. _Am. & Eng. Corp. Cas. (N. 8.) 50. 
2 Kelly v. Clark, 21 Mont. 291; s. c. 
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SUBSCRIBER TO STOCK: FRAUD. 


CAN A SUBSCRIBER TO STOCK OF A CORPORATION 
NOT YET FORMED RESCIND HIS SUBSCRIPTION 
ON THE GROUND OF FRAUD? 


It has many times been held that a person who is induced to 
subscribe to stock by means of fraudulent representations, may 
repudiate the contract and rescind his subscription, at least be- 
fore the insolvency of the corporation, provided he does so 
within a reasonable time after the discovery of the fraud. In 
almost all of these cases, however, the corporation was in 
existence at the time the subscription was made, and the 
fraud was the fraud of some authorized agent of the corpo- 
ration. 

The opportunities for fraud in the procurement of subscrip- 
tions to stock in a corporation not yet formed are, if anything, 
greater than after the corporation has been organized. Every 
day we find men associating themselves together as promoters 
for the purpose of soliciting subscriptions to the stock of a 
proposed corporation. Capitalists and business men, in decid- 
ing whether or not they will become stockholders, must of 
necessity rely largely upon the representations of the promoters. 
If a person subscribes to stock on the faith of statements as 
to material facts made to him by a promoter, and after the in- 
corporation of the company, and before the rights of creditors 
or third parties have intervened, he discovers these statements 
to have been false and fraudulent, can he then repudiate the 
contract and rescind his subscription? 

Persons subscribing to the stock of a proposed corporation 
usually sign a subscription agreement, whereby they agree to 
and with each other, to take and subscribe to the capital stock of 
the proposed company to the amount of the par value of the 
stock set opposite their respective names. 
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It is everywhere held that such an agreement is a contract 
between each of the subscribers and the proposed corporation, 
The courts differ, however, in their view as to the exact time at 
which the agreement becomes enforceable by the corporation. 
Some hold that it constitutes a mere offer until presented to the 
corporation and accepted by it.! Other courts hold that presen- 
tation and acceptance are not necessary, but that the agreement 
becomes binding and enforceable immediately upon the incorpora- 
tion of the company. The granting and acceptance of the charter, 
according to these decisions, operates as an acceptance of the 
subscription.? 

In those jurisdictions where it is held that presentation and 
acceptance are necessary, there would seem to be no doubt that 
a subscriber to the stock of a proposed corporation may rescind 
his subscription on the ground of fraud at any time before such 
presentation and acceptance. Discovery of the fraud at this 
early stage, however, is not probable, and the important ques- 
tion is as to the right to rescind after the subscription has 
been accepted, either formally, in those jurisdictions where 
this is necessary, or by incorporation, in those jurisdictions 
where it is not. 

The corporation does not succeed to the rights and liabilities 
of the promoters. It has no existence at all until it receives 
legislative sanction. Then for the first time it is an existing 
entity. Now no one can be held liable for the acts of another 
except on the theory of agency. Agency presupposes the exist- 
ence of a principal capable of acting in his own behalf. There- 
fore a person cannot be the agent of a principal not yet in 
existence. For this reason a promoter cannot be the agent of a 
corporation not yet formed. It is accordingly everywhere held 
that although a promoter may purport to act for and on behalf 
of a proposed corporation, and may by his acts and representa- _ 
tions attempt to bind it, nevertheless these facts alone will not 
subject the company, when formed, to any liability. The pro- 


1 McNaught v. Fisher, 96 Fed. Rep. 2 Cook, Corporations Having Cap- 
168; Badger Paper Co. v. Rose, 95 _ ital Stock, Vol. I., s. 72. Cases cited 
Wis. 145; Franey v. Warner, 96 Wis. to note 4. 

222; Gilman v. Gross, 97 Wis. 224; 
Starrett v. Insurance Co., 65 Me. 374. 
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moter was not the agent of the corporation, and the corporation, 
therefore, is not bound by his acts.! 

Therefore a promoter engaged in soliciting subscriptions to 
the stock of a proposed company, does not act as the agent of 
the company, and any representations he may make as a means 
of procuring subscriptions are not the representations of the 
company. 

The great majority of cases, however, agree in holding that 
the corporation, after it comes into existence, may render itself 
liable for the acts of its promoters. Some courts place the lia- 
bility of the corporation on the ground of ratification, others on 
the ground of adoption, and still others on the ground of estop- 
pel. We will briefly consider these several theories : — 


RaTIFICATION.—In many of the cases it is distinctly said 
that although a corporation is not liable for the acts or upon the 
contracts of its promoters yet it may make itself liable by rati- 
fication.? On this ground, it is said that the corporation will be 
bound if with full knowledge it either assumes the contract and 


agrees to pay the consideration, or accepts the benefits of the 
contract. 


But corporate liability for the acts of promoters cannot be 
placed upon the ground of ratification. There is no such thing 
as ratification except upon the theory of agency. Agency means 
simply acting through another. A principal cannot do through 
another anything which he cannot do himself. Therefore, be- 
fore a principal can ratify something which another has done 


IN. Y. & N. H. Railroad Co. v. Ins. Co. v. Hart, 31 Md. 59; Marchand 


Ketchum, 27 Conn. 170; Tift v. Quaker 
‘City National Bank, 141 Pa. St. 550; 
Joy v. Manion, 28 Mo. App. 55; Buf- 
fington v. Bardon, 80 Wis. 635; Pratt 
v. Oskosh Match Co., 89 Wis. 406; 
Munson ». Railroad Co., 103 N. Y. 58; 
Batelle v. Northwestern Cement & Con- 
erete Pavement Co., 37 Minn. 89; 
Weatherford R. R. Co. v. Granger, 85 
Tex. 574; Weatherford R. R. Co. v. 
Granger, 86 Tex. 350; Franklin Fire 


v. Loan & Pledge Asso.,26 La. Ann. 389. 

2 Tift v. Quaker City National Bank, 
141 Pa. St. 550; Buffington v. Bardon, 
80 Wis. 635; Stanton v. Railway Co., 
59 Conn. 272; Bruner, Receiver, v. 
Brown, 139 Ind. 600; Anderson v. 
Scott, 70 N. H. 350; also 534; Du- 
buque Female College v. District 
Township of Dubuque, 13 Iowa, 555; 
Spiller v. Paris Skating Rink Co.,7 
Ch. Div. 368. 
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for him, he must have been capable of himself doing that very 
thing at the time it was done. If the principal was not in exist- 
ence at the time the act was done, obviously he could not have 
done it. Since he could not have done it, he cannot ratify it. 
How then can a corporation ratify the act of a promoter done 
before the corporation came into existence? The best consid- 
ered decisions agree that there can be no such thing as ratifica- 
tion in such a case.! 


Apvoption. — Many of the cases place the liability of the cor- 
poration for the acts of its promoters on the ground of adoption. 
The theory of these cases is that when a contract has been made 
by promoters on behalf of a proposed corporation, and the cor- 
poration on coming into existence either expressly assumes the 
contract, or impliedly does so, as by accepting the benefits with 
full knowledge of the facts, it should be held to the burdens 
imposed by the contract. Here the liability is placed upon the 
act of the company itself in accepting the contract, either ex- 
pressly or impliedly. The act of acceptance is held to create a 
new agreement, upon the same terms and conditions as the orig- 
inal agreement.? 

The only difficulty which suggests itself about this theory is 
that it allows the corporation to be substituted as a party to the 
promoter’s contract without the mutual agreement of the parties 


1 Abbott v. Hopgood, 150 Mass. 248; 
Pratt v. Oskosh Match Co., 89 Wis. 
406; Weatherford R. R. Co. v. Granger, 
86 Tex. 350; Oldham v. Mt. Sterling 
Improvement Co., 103 Ky. 529; Gunn 
v. London & Lancashire Fire Ins. Co., 
12 C. B. (N. 8.) 694; Kelner v. Baxter, 
L. R. 2 C. P. 174; Melhado v. Railway 
Co., L. R. 9C. P. .03; In re Empress 
Engineering Co., 16 Ch. Div. 125. 

2 Smith v. Parker, 148 Ind. 127; 
Davis & Rankin Bldg. & Mfg. Co. v. 
Hillsboro Creamery Co., 10 Ind. App. 
42; Bommer v. American Spiral Spring 
Co., 81 N. Y. 468; Munson »v. Railroad 
Co.,103 N. Y. 58; Hall v. Herter Bros. 
90 Hun. (N. Y.) 280; Batelle v. North- 


western Cement & Concrete Pavement 
Co., 37 Minn. 89; McArthur v. Times 
Printing Co., 48 Minn. 319; Pittsburg 
Mining Co. v. Quintell, 91 Tenn. 693; 
Weatherford Railroad Co. v. Granger, 
86 Tex. 350; Pratt v. Oskosh Match Co. 
89 Wis. 406; Huron Printing & Bind- 
ery Co. v. Kittleson, 4S. D. 520; Du- | 
buque Female College v. District 
Township of Dubuque, 13 Iowa 555; 
Oldham v. Mt. Sterling Improvement 
Co., 103 Ky. 529; Bash v. Culver Gold 
Mining Co.,7 Wash. 122; Reichwald 
v. Commercial Hotel Co., 106 Ill. 439; 
In re Patent Ivory Mfg. Co., 38 Ch. 
Div. 156. 
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to that contract. In Massachusetts it is said that a corporation 
cannot become a party to such a contract by adoption.! 

This objection, however, is not sound. The mutual agree- 
ment necessary to the substitution of a new party in the place 
of one of the original parties to a contract, need not be express, 
but may be implied. A contract made by promoters on behalf 
of and for the benefit of a proposed corporation, is certainly 
made upon the implied understanding that the corporation, on 
coming into existence, shall become a party, and be liable 
thereon. 

The contracts on which corporations are held liable under this 
line of cases are almost all contracts made by promoters for 
work, property or services, the benefits of which are accepted 
by the corporation on coming into existence. With respect to 
such contracts corporate liability may well be placed upon the 
theory of adoption. 

No court, however, has held corporations responsible for the 
representations of promoters in procuring stock subscriptions on 
the ground of adoption. Yet in those jurisdictions which hold 
that a subscription to stock is not binding until presented to and 
accepted by the corporation, it would seem that corporate 
liability might well be placed on this ground. A subscription 
contract, like any other contract, cannot be separated from the 
terms and conditions on which it is made. When, therefore, 
the corporation accepts the subscription it should accept also 
the terms and conditions which are part of it. It should accept 
responsibility for every act or representation which was instru- 
mental in obtaining the subscription. It should not be allowed 
to demand the benefit of the subscription, and at the same time 
refuse to recognize the inducements on the faith of which it was 
procured. 

In those jurisdictions, however, which hold that no presenta- 
tion to and acceptance by the corporation is necessary, but that 
the subscription becomes binding the instant the corporation 
comes into existence, the liability of the corporation for the 
fraudulent representations of its promoters in procuring sub- 


1 Abbott v. Hopgood, 150 Mass. 248; compare Penn Match Co. v. Hopgood, 
141 Mass, 145. 
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scriptions cannot rest on the theory of adoption. In these 
jurisdictions no corporate act whatever is necessary to make the 
subscription binding. The legislative grant is the only thing 
required to consummate the contract. Since, therefore, the 
corporation does not accept the subscription by any act on its 
part, it cannot be held responsible, on the ground of adop- 
tion, for the representations of promoters which induced the 
subscription. 


EstopreL.—Some courts say that a corporation may be held 
liable for the acts of its promoters on the theory of estoppel.! 

Liability, however, cannot be placed upon the ground of 
estoppel, as that term is generally understood. An essential 
element of estopppel is that the party estopped must have 
induced the other party to do or refrain from doing a certain 
act. A corporation not yet in existence cannot be said to have 
induced its promoters to do anything. 

An examination of the cases themselves, however, shows that 
the term estoppel is really a misnomer. The principle at the 
bottom of the decisions amounts to this: That if a contract is 


made by promoters on behalf of a corporation to be formed, 
and the corporation, after its organization, and with full knowl- 
edge of the facts, accepts the benefits of that contract, it must 


take also the burdens. It cannot keep the good and reject the 
bad. If it would enjoy the rights which grow out of the con- 


tract it must do so subject to the burdens which the contract 
imposes.? 


1 Weatherford Railroad Co. v. 
Granger, 86 Tex. 350; Joy v. Manion, 
28 Mo. App. 55. 

2 Joy v. Manion, 28 Mo. App. 55; 
Taussig v. St. L. & Ky. Ry. Co., 65S. W. 
Rep. 969 (Mo. 1900); Schreyer v. Tur- 
ner Flouring Co., 19 Oreg. 1; Weath- 
erford R. R. Co. v. Granger, 86 Tex. 
850; Little Rock & Fort Smith R. R. 
Co. v. Perry, 37 Ark. 164; Perry v. 
Railroad Co., 44 Ark. 383; Esper v. 
Miller, 91N. W. Rep. 613 (Mich. 1902). 
Bell’s Gap R. R. Co. v. Christy, 79 Pa. 
54. Compare Tift v. Quaker City 


National Bank, 141 Pa. St. 550. In 
Illinois it is held that there must be an 
express promise to pay by the corpora- 
tion on coming into existence. Rail- 
road Co. v. Sage, 65 Ill. 328; Western 
Screw & Mfg. Co. v. Cousley, 72 Ill. 
581; Gent v. Mfgrs. & Merchants 
Ins. Co., 107 Ill. 652. In the other 
States it is held that the promise may 
be implied, as by knowingly receiving 
the benefits. See, in addition to cases 
already cited in this note, Hall »v. 
Railroad Co., 28 Vt. 401; Low v. 
Railroad Co., 45 N. H. 370. 


SUBSCRIBER TO STOCK: FRAUD. 861 


As thus understood, and so far as contracts for work, serv- 
ices and property are concerned, there is little difference 
between the doctrine of these cases and the doctrine of the 
cases which hold a corporation liable on the ground of adoption. 
Both proceed upon the theory that a corporation cannot reap 
the benefit of any act without being subject also to the liabilities. 
With respect to the class of contracts just mentioned, corporate 
liability may be placed equally well on either of thesetwo theories. 

But the doctrine that a corporation must be held to the 
burdens of a contract if it would enjoy the advantages, gives a 
sound theory upon which to place corporate liability for the 
representations of promoters made to induce subscriptions to 
stock. As we have already seen, in those jurisdictions where 
the grant of the charter itself operates as an acceptance of the sub- 
scription, corporate liability in the case we are considering cannot 
rest upon the ground of adoption. But if the courts will compel 
the corporation to take the burdens of the contract with the bene- 
fits, then it matters not when or how the subscription agree- 
ment becomes accepted by the corporation and enforceable by it. 
The benefit to the corporation from a subscription to its stock 
is the price to be paid for the stock. If the corporation takes 
the burdens of such a contract along with the benefits, it would 
seem that although the representations ‘of promoters which 
induced the subscription were not the representations of agents 
of the corporation, nevertheless the corporation must assume 
responsibility for them. If this responsibility be such as to 
vitiate the contract, then of course the contract could not be 
enforced. 


Let us now turn to those cases in which the question we are 
considering has been directly presented. In examining the au- 
thorities, it must be borne in mind that every representation which 
proves to be untrue, is not necessarily fraudulent, in the sense that 
it will justify a rescission of the contract. To be fraudulent in this 
sense, the representation must be not only false, but it must be 
material and made in respect of an ascertainable fact, as dis- 
tinguished from mere matters of opinion, probability or expec- 
tation. 
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In North Carolina Railroad Company v. Leach,! decided in 
1857, the court held that commissioners appointed by the 
charter to open books and solicit subscriptions, had no power to 
give any assurances as to the location of a proposed railroad. 
The powers of such commissioners were limited by the terms of 
the charter, and the subscribers were bound to know this. The 
court said that even if this were not so, assurances as to the 
proposed location of the road amounted to little more than ‘ the 
mere confident expression of opinion.”’ 

In Fox v. Allensville Center Square and Venay Turnpike 
Company,’ decided in 1874, a subscription had been procured 
by means of misrepresentations as to the manner in which a 
turnpike would be constructed. The court held the subscriber 
liable because at the time of his subscription ‘* there was no cor- 
poration in existence to be bound by the representations. * * * 
Besides this, the representations were not such as the defendant 
had any right to rely upon.’’ Here the statement relied on was 
with reference to a future event, and therefore of course did not 
amount to fraud. - ; 

In Miller v. Wild Cat Gravel Road Company,’ decided in 
1875, and in a subsequent appeal between the same parties, 
decided in 1877,‘ the court held that misrepresentations of a 
promoter as to the proposed location of a railroad constituted no 
defense to an action on a subscription to stock. The company 
was not bound by representations made before its incorporation. 
Neither was the subscriber relieved because he relied upon the 
statement of the promoter that he would not have to pay the 
amount of his subscription. In this case again the statement as 
to the proposed location of the road had reference to a future 
event. And for obvious reasons the subscriber could not vary 


the express terms of his written contract by proof of a parol 


promise that he should not be bound thereby. 

In Rutz v. Esler and Rapiequet Manufacturing Company, de- 
cided in 1878, commissioners appointed to solicit subscriptions 
to the stock of a proposed company induced defendant to sub- 


1 4 Jones (N. C.), 340. 4 57 Ind. 241. 
2 46 Ind. 31. 5 § Bradwell (IIl.), 88. 
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scribe by false representations. In an action brought by the 
corporation to enforce payment of this subscription, the court 
held: — 

«« While there has been much controversy in the courts of this 
country over this question of fraudulent misrepresentations by 
commissioners in the procurement of stock subscriptions, we 
think the doctrine is pretty well settled that this defense is not 
available. In Smith v. Hardecker, 39 Missouri, 157, a case in its 
leading features almost identical with this case, and in Cully v. 
Railroad Company, a recent decision of the Supreme Court of 
Pennsylvania, and referred to with approval in Wharton on Con- 
tracts, in note to Sec. 1068, the courts say: ‘ These commission- 
ers are not agents of the corporation, for it is not yet in being,’ 
and a subscriber to the capital stock cannot set up fraudulent 
representations by such commissioners as a release of his obliga- 
tion to pay his subscription.’’ 

The court, in the above case, rests its decision upon the au- 
thority of Caley (erroneously cited as Culley) v. Philadelphia 
and Chester County Railroad Company,’ decided in 1878, and 
Smith v. Heidecker (erroneously cited as Hardecker)? decided 
in 1866. In Caley’s case, however, the commissioners had been 
appointed by statute, and the subscription was made upon an 
express condition, contained in the agreement itself, as to the 
route of the proposed railroad. The court held that the sub- 
scriptions to the stock of a public corporation prior to the pro- 
curement of its charter must be absolute. Any conditions 
allowed by the commissioners are void, because the commis-. 
sioners are ‘‘ the agents of the public, acting under limited and 
defined powers,”’ and if a subscriber is misled by representations 
which they have no right to make, ‘it is his own folly.’? In 
Smith v. Heidecker the court simply held the subscriber estopped 
by his subsequent conduct and connection with the company 
from showing that his subscription has been procured by fraud. 

It would seem therefore that the authorities cited in Rutz’s 
cases do not justify the broad language used by the court. 
Moreover, it does not appear from the report of Rutz’s case, 


1 80 Pa. St. 363. 2 39 Missouri, 157. 
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how the commissioners were appointed. If it was by statute 
then the decision can be explained upon the ground taken by 
the North Carolina court in Leach’s case, and by the Pennsyl- 
vania court in Caley’s case. Nor does it appear what the rep- 
resentations were. Without knowing this, it is impossible to 
determine what credit the decision is entitled to receive. 


Thus far the question would seem to be an open one. In the 
previous cases the courts, it is true, say the subscriber is liable 
upon his subscription, because a corporation is not bound by the 
representations of its promoters. But as the representations 
actually made, appear to have had reference only to future events, 
they were not in law fraudulent. Ifthe corporation had been 
in existence, it would not have ‘been bound by representations 
such as these. Moreover, the method of procuring subscriptions 
through statutory commissioners is now practically obsolete. 
The powers of solicitors for subscriptions to stock are now 
seldom limited by statute. 

In 1890 the Supreme Court of New York decided the case of 
McDermott v. Harrison. The defendants in this case, who 
were manufacturing chemists, entered into a contract with a cor- 
poration known as the City Chemical Company, whereby they 
agreed to take the whole product of that company at a stipulated 
annual price. Subsequently the general manager of the chem- 
ical company suggested to the defendants the formation of an 
entirely new corporation, the stock of which should be issued to 
the defendants and to the stockholders of the chemical com- 
pany. The defendants subscribed to stock in the new corpora- 
tion on the faith of certain representations made by the officers 
of the chemical company, who were really the promoters of the 
new corporation, as to the results obtained from the patents 
owned by the chemical company. After the incorporation of 
the new company it developed that these representations were 
false and fraudulent. Thereupon, the company, at the demand 


of the defendants, passed a resolution canceling the subscrip- 
tion. 


19N.Y. Supp. 184; s.c. 56 Hun, 640. 
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Subsequently the company went into the hands of a receiver, 
and suit was instituted against the defendants on their subscrip- 
tions. The court said that the right of the receiver to recover 
depended upon the right of the defendants to rescind on the 
ground of fraud. It was held that the defendants’ right to this 
relief was clear. ‘* Fraud,’’ says the court, ‘‘ vitiates all con- 
tracts, and a contract of subscription to stock of a corporation 
is not an exception to the rule, except so far as the rights of 
creditors and third parties are concerned.’’ In disposing of the 
question as to the liability of the corporation in such a case as 
this for the representations of its promoters, the court said :— 

‘«‘ Even if the general rule as to the connection between pro- 
moters and corporations applies to a company like this, on the 
facts found by the jury the defendants were entitled to avoid 
their subscriptions. While corporations are not liable for the 
contracts of their promoters without action on their part, still 
they may adopt and ratify such contracts, and thereupon they 
become liable. The subscription of the defendants to the 
Ammonia Company’s stock was not a new and independent one, 
but was made in pursuance of the previous agreement entered 
into with the City Chemical Company. That agreement the 
jury have found to have been obtained by fraud. The corpora- 
tion could not have retained the benefits of that agreement and 
repudiate the liability for the fraud committed by the agents 
who obtained that agreement. Its receipt and retention of the 
fruit and product of the fraud involved the liability on account 
of it, although innocent of personal participation in the 
wrong.”’ 

In 1895 the case of St. John’s Manufacturing Co. v. Munger! 
was decided. The facts of this case were as follows: — 

Several parties had been carrying on a manufacturing bus- 
iness in the form of a partnership, and they made a proposition 
to a number of citizens of St. Johns looking to the incorpora- 
tion of this business. A meeting of the proposed incorporators 
and stockholders was held, and a committee appointed to solicit 
subscriptions to stock. This committee induced Munger to 
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subscribe by means of false representations as to the business and 
profits of the existing partnership and other matters connected 
with the partnership and the character of the proposed company, 

In an action by the corporation to enforce payment of this sub- 
scription the defendant set up the fraud, and contended that the 
company could not receive the benefit of his subscription with- 
out assuming responsibility for the representations by which it 
was obtained. The court, however, held that this principle did 
not apply to subscriptions to stock, and that the defendant was 
liable. The court said: — 

‘¢ The proposition that such stockholder could charge the as- 
sociation with fraud because he was misled by the fraud of inter- 
ested persons is suggestive of troublesome results. If this can 
be done and the stockholder thereby escape payment for his 
stock, other stockholders, innocent of the fraud, would find 
their responsibilities proportionately increased, and the burdens of 
the concern would be shifted upon those members who were un- 
able to show that they became such through the fraud of others. 
There would be little stability to corporations, and little safety 
to stockholders, if this doctrine could be sustained. In this case 
there not only was not a corporation in existence to be a princi- 
pal, but the facts set up in the notice do not show that there was 
an agent of a corporation. The promoters were persons who 
represented the meeting, or possibly themselves, or some pro- 
spective stockholder, who, for purposes of his own, desired to see 
the corporation organized. They cannot be said to be the agents 
of the corporation in any sense. The subscribers contracted 
with each other to form a corporation, which they did. If one 
was guilty of fraud upon the others in procuring their subscrip- 
tions, a remedy should exist against such person. Doubtless, a 
subscriber who is induced by fraud to agree to join in the organ- 
ization of a corporation may refuse to do so on discovering the 
fraud; but, by carrying out his agreement and uniting with 
the others, he has assumed new relations with them and the 
public, after which his remedy is restricted to an action against 
the wrong-doer.”’ 

So far as this decision proceeds upon the theory that the 
promoters were not the agents of the corporation, and there- 
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fore could not bind it, the court apparently does not take into 
consideration the only ground upon which the corporation could 
be held liable for the promoter’s acts. Of course the promoters 
were not the agents of the company at the time they made the 
false representations, but can the company when formed take 
the benefit of the subscription and at the same time disclaim 
all responsibility for the statements and representations upon 
the faith of which it was made? It is upon the answer to this 
question that the right of the iaibieiid to recover in such a 
case must depend. 

The decision, however, seems to rest primarily upon the 
theory that after organization it would be a hardship upon the 
other subscribers to allow the defrauded subscriber to avoid his 
contract, as the burdens of the corporation would thus be shifted 
upon the other stockholders, and their responsibility would be 
proportionately increased. 

A subscriber, however, can always avoid a subscription to the 
stock of a corporation already formed on the ground of fraud. 
Yet in such case ‘* the burdens of the concern ”’ are shifted 
upon the other members, and they find their responsibilities 
“proportionately increased.’’ Whenever the law allows a sub- 
scription to be rescinded, these results must follow. They 
follow just as surely after the company has been incorporated 
as before. No court has ever held subscribers to the stock of 
an existing company liable upon a fraudulent contract on this 
ground. Why then should subscribers be held merely because 
the company has not yet been incorporated? The * stability ”’ 
of corporations, and the ‘* safety ’’ of stockholders are imperiled 
in the one case no more than in the other. 

It may be said that after a corporation has been formed, there 
can be no injustice in increasing the responsibility of the other 
stockholders by allowing a subscriber to rescind for fraud. The 
stockholders constitute the corporation, and as the fraud was 
committed by an agent of the corporation, the corporation is 
responsible for it, and the stockholders should bear any burden 
which this responsibility imposes. But a promoter is not the 
agent of a corporation, and hence to allow a subscriber to rescind 
on account of the promoter’s fraud, would be, in the language 
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of the Supreme Court of Michigan, to increase the responsibility 
of stockholders who were ‘innocent of the fraud.” 

This, however, only brings us back to the question at the 
bottom of the subscriber’s right to rescind in such a case, 
namely, can the corporation take the benefit of the subscription 
contract without assuming responsibility for the acts which pro- 
cured it? Of course the other stockholders are innocent of the 
fraud, in the sense that no agent of the corporation committed 
it. But the fraud has been committed, and it has resulted in a 
contract which would not otherwise have been made. If this 
contract is enforceable by the corporation, the stockholders would 
realize the benefits. There would therefore seem to be no hard- 
ship in ‘making them assume the burdens too. This would im- 
pose upon them responsibility for all such representations as 
were instrumental in obtaining the contract and which cannot be 
separated from it. It is therefore difficult to see how the rights 
of the public and of the other stockholders require a person to be 
held to a subscription contract which he was induced by fraud to 
execute. 

In Oldham vy. Mt. Sterling Improvement Co.,! decided in 
1898, a promoter obtained defendant’s subscription to stock in 
a company to be formed by means of false representations as to 
the condition and prospects of the company. The court held 
that the defendant was liable on his subscription, notwithstand- 
ing the fraud. The court said: — 

** A corporation is not responsible for representations made 
by its promoters. The promoters of a corporation not in ex- 
istence cannot bind it as its agents, nor can the doctrine of 
ratification be invoked in order to charge’a corporation with 
engagements made on its behalf before it was formed. While 
a corporation may become a party to a contract made by its pro-: 
moters through a novation of the contract, yet in this case the 
liability of the corporation rests upon a mutual agreement of all 
the parties after the formation of the company.? Any other 
rule would subject corporations to heavy obligations, of which 
the mass of stockholders could have no knowledge or informa- 


1 103 Ky. 529. 21 Mor. 284 and 2 Cook, Sec. 707. 
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tion, and which would, in many instances, destroy them, as 
promoters are proverbially sanguine in their expectations, and 
profuse in their promises of extravagant returns, their connection 
with the corporation usually terminating with its organization.”’ 

This case, like Munger’s case, does not consider the only 
theory upon which the liability of the corporation for the rep- 
resentations of its promoters must rest, that is, the right of the 
corporation to receive the benefits of the subscription contract, 
and at the same time disclaim all responsibility for those repre- 
sentations without which the contract would never have been 
made. 

In Anderson v. Scott,! decided in 1900, a subscription to the 
stock of a proposed corporation had been obtained by false rep- 
resentations. An action to enforce this subscription was 
brought, not by the corporation, but by the other subscribers. 
The court held that the defendant was not liable, on the ground 
that although the authority of the solicitor to procure subscrip- 
tions did not appear, yet the institution of the suit amounted to 
a ratification of his acts in obtaining the subscription, which rati- 
fication ‘*‘extended to every act which was instrumental in 
causing a member to subscribe, for in the adoption of his agency 
the plaintiffs were bound to take the burden with the benefit.’’ 
As this suit was brought by the other subscribers, it is of course 
not in point. If the suit had been brought by the corporation, 
the decision could not have rested on the ground of ratification, 
for the reasons we have already given. 

On March 20, 1902, the Court of Appeals of West Virginia 
decided the case of West End Real Estate Co.v. Nash.? In this 
case a prospectus issued by the promoters of a proposed land 
improvement company, represented that the real estate to be 
purchased by the company was worth $250,000, but would cost 
only $175,000, at which latter sum the capital was to be fixed. 
The defendant subscribed to stock on the faith of this pros- 
pectus. Subsequently he discovered that in the sum of $175,000, 
the promoters had included a profit to themselves of $30,000, 
and also that the purposes and objects of the company, as 


1 70 N. H. 350, also 534. 2 41S. E. Rep. 182. 
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declared by its charter, were different from what the prospectus 
had represented them to be. He thereupon notified the company 
that he considered his subscription canceled. 

In an action by the corporation to enforce this subscription, 
the court held that the case was governed by the principle laid 
down in Real Estate Co. v. Claiborne,! where it was said that: 
‘*¢A subscription to stock in a joint-stock company procured by 
fraudulent representations is voidable at the election of the sub- 
seriber on discovery of the fraud; and such fraud is a good 
defense to an action by the company on the subscription unless 
the contract has been subsequently ratified by the subscriber.”’ 
As the evidence was not sufficient to show ratification, the court 
held that the defendant was not liable. 

Claiborne’s case, decided in 1900, was an action by the same 
corporation upon a similar subscription to stock. From the 
report of this case it appears that the prospectus was issued a 
few days before September 29, 1890. The charter was granted 
September 30, 1890. Claiborne’s subscription was obtained in 
October, 1890, upon the representation of an agent of the com- 
pany, that there was no ‘promoters’ fund. The charter was 
transmitted to the Secretary of the State for record in November, 
1890. Subsequently Claiborne discovered that there was a 
promoters’ fund, and thereupon he canceled his subscription. 
The court held in substance that if the defendant had been in- 
duced to subscribe by the fraudulent representations of an agent 
of the company that there was no promoters’ fund, then he was 
not liable, unless he subsequently ratified his subscription with 
knowledge of the facts. 

In Claiborne’s case, therefore, the false representations were 
made after the charter was granted. It does not directly appear 
whether the same was true in Nash’s case or not, yet in view of 


the extremely short time which elapsed between the issuing of 


the prospectus and the granting of the charter, it is more than 
probable that it was. At all events it is clear that the court in 
both cases regarded the solicitor who procured the subscriptions 
on the faith of the prospectus, not as a promoter, but as the 
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agent of the company. Whether the court was right in assum, 
ing that the company could have agents after its charter was 
granted, but before it was recorded, is a question with which we 
are not concerned. The Court of Appeals of Maryland has 
held a corporation liable upon a contract made by a person act- 
ing as its president after the certificate of incorporation was 
signed, but before it was recorded.! The statutes of Virginia 
and Maryland both provide that the recording of the charter is 
necessary to constitute the incorporators a body politic. It 
would seem, therefore, that the corporation may be bound by 
persons acting on its behalf after the charter is granted, but 
before it is recorded. However this may be, Claiborne’s case 
and Nash’s case were both decided upon the assumption that the 
solicitor who procured the subscription was in fact the agent of 
the company, and the liability of the corporation for the repre- 
sentations of its promoters was neither raised nor considered. 

Turning now to the English decisions, we find Justice Lindley 
in In re Metropolitan Coal Consumers’ Association,? decided in 
1892, delivering an opinion which stands in marked contrast to 
the decisions of the Supreme Courts of Michigan and of Ken- 
tucky. Peter Karberg had been induced to make application for 
shares in a proposed corporation, on the faith of the representa- 
tion of promoters that Lord Brabourne and Admiral Mayne had 
become members. This representation proving to be false, Kar- 
berg, after the incorporation of the company, instituted pro- 
ceedings to have his name removed from the list of stockholders. 
The court held that he was entitled to this relief. The court 
said : — 

‘* The offer to take shares is an offer to take them on the terms 
of the prospectus and on no other terms; and the acceptance of 
the application by the allotment of the shares is the acceptance 
of the offer on those terms, and not on other terms. Applying 
this principle to the present case, it follows that the misrepre- 
sentation proved to have been made in the prospectus, although 
not made by the company or its agents, vitiated the only contract 


1 Grape Sugar & Vinegar Mfg. Co. Paper Co. v. Rose, 95 Wisc. 145; Whit- 
v. Small, 40 Md. 395. See also Low ney v. Wyman, 101 U. S. 392. 
v. Railroad Co. 45 N. H. 370; Badger 2 3 Ch. Div. 1. 
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into which Karberg and the company entered, and entitled Kar. 
berg to repudiate it, provided it was material to the contract and 
the repudiation was made in time.”’ 

This decision was approved in Lynde v. Anglo-Italian Hemp 
Spinning Co.,! decided in 1896. 

In the recent case of In re Metal Constituents, Ltd.,1 Lord 
Lurgan signed the memorandum of association of a proposed 
corporation upon the faith of representations made to him by 
promoters. On discovering these representations to be false, 
he instituted proceedings to have his name removed from the 
list of stockholders. Justice Buckley held that he was not en- 
titled to this relief on the ground that he had been induced to 
subscribe by the misrepresentations of a promoter, because the 
promoter was not the agent of the company; nor was he entit- 
led on the ground that the company could not knowingly obtain 
the benefits of a fraudulent contract, because by the terms of 
the Companies’ Act all subscribers are ‘* deemed to have agreed 
to become members of the company whose memorandum they 
have subscribed.’’ The court held the contract to be one the 
existence of which was at the basis of the creation of the corpo- 
ration, and every other person who subsequently became a mem- 
ber did so on the footing that that contract existed. Karberg’s 
case was distinguished on the ground that in that case there had 
been an application for shares, and the allotment must have 
been in accordance with the terms of the offer; whereas in Lord 
Lurgan’s case, no allotment was necessary, but the subscriber 
became bound by the terms of the act. As this decision rests 
upon the provisions of the Companies’ Act, it could hardly be 
taken as an authority in this country. ~ 


Such in brief are the authorities upon this subject. As the 


law stands to-day, the Supreme Court of New York is the only 
American court which has directly held that a subscription to 
the stock in a company to be formed may be rescinded on the 
ground that it was procured by the fraud of promoters. Since 
this decision was rendered, the Supreme Court of Michigan and 
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the Supreme Court of Kentucky have both declared that it makes 
no difference whether such a subscription is obtained in good 
faith or through fraud. In either event the subscriber is held 
liable. In neither the Michigan case nor the Kentucky case is 
the decision of the Supreme Court of New York referred to. 

The result of the doctrine announced by these two last men- 
tioned cases is serious. If a corporation can enforce subscrip- 
tions to stock procured by promoters, and disclaim all responsi 
bility for those acts and representations without which the 
subscriptions would never have been made, then the distinction 
between fraud and fair-dealing is lost. A contract of subscription 
might be tainted with fraud from its origin, and nevertheless 
the subscriber would be bound. No man could rely upon the 
statements made to him by those interested in the formation 
of any proposed company. If he did so, and those statements 
turned out to be false, he would have no remedy, except a per- 
sonal action for damages against the persons guilty ofthe fraud — 
a remedy useless in most cases and inadequate in all. 

The stability of corporations, and the safety of stockholders, 
do not, as we have attempted to show, require a subscriber to be 
held to his subscription to the stock of a proposed corporation if 
that subscription was fraudulently obtained. The principle at 
the bottom of those decisions which impose liability in such a 
case is nothing more than the doctrine that a corporation is not 
bound by the acts of its promoters because the promoters are 
not its agents. When the promoters may be those most inter- 
ested in the formation of the company, and after its organization, 
may be, as they often are, practically the corporation itself, it 
may well be doubted whether so technical a principle should be 
applied at all. But even granting that it should be, the liability 
of the subscriber, as said by the Supreme Court of New York 
in McDermott v. Harrison, by no means follows. 

A corporation cannot receive the benefits of a contract made 
by its promoters without being also subject to the burdens. The 
burdens necessarily include every act and representation which 
was instrumental in procuring the contract. If these acts and 
representations were such as to vitiate the contract itself, then 
the contract cannot be enforced by the corporation. 
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A contract to take stock ina proposed corporation stands upon 
no different footing in this respect than any other contract. 
No contract can be enforced against the subscriber except the 
one he actually made. It is impossible to sever the subscription 
from the representations which induced it. These representa- 
tions are inseparable parts of the subscriber’s contract. There- 
fore, if the corporation would have the benefit of the subscrip- 
tion, it must at the same time assume responsibility for the 
representations on the faith of which it was made. If these 
representations prove to be false, then the only contract which 
ever existed has been violated, and the subscriber’s right to 
rescind would follow. 


ALBERT CABELL RITCHIE. 
BALTIMORE, Mp. 
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For the purposes of this article the facts are taken to be as 
follows: ‘*It was in the ordinary course of Wells’s business 
as secretary to give certificates of this character ’’ *—that is 
to say, certificates upon the margin of transfers of his com- 
pany’s shares to the effect ‘that there had been lodged in the 
company’s office certificates for the shares specified in the 
bodies of the transfers; ’’* such certificates are usually given 
for the purpose of meeting ‘‘ the exigencies of business on the 
Stock Exchange;’’ ‘‘ the practice * * * is a convenient 
one, it facilitates dealing in shares on the Stock Exchange and 
‘ elsewhere,’’ ‘‘ and so tends indirectly to increase the value of 
shares as a marketable commodity ;’’ ¢ the secretary fraudulently 
and for the purpose of helping a friend certified a transfer, 
although no share-certificates had been deposited with the com- 
pany; upon the faith of the certificate a third person acquired 
the shares, without notice of the secretary’s misconduct. 

The House of Lords, in determining that the company was 
not estopped by the secretary’s certificate, argued in this way : — 

‘* In permitting its secretary to certify transfers it cannot be 
supposed that the company authorizes the secretary to do more 
than to give a receipt for certificates which are actually lodged 
in the office. I cannot think that a company is estopped 
by the certification of its secretary if he gives areceipt * * * 
for certificates which have not been lodged with him.’’® 
‘* He was secretary of the company, and, as said, it would be 
his duty to give ‘certifications’ of certificates of shares being 
deposited in his hands. So far he would be acting within his 
agency. But if he acknowledges the receipt of certificates which 
never were in his hands, he is doing that which his employer 


1 (1902) A.C. 117; 71 L.J. K. B. 8 Per Lord Macnaghten. 
4 Ib. 
2 Per Lord Brampton. 5 Ib. 
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never intended or authorized him to do, and which is, I think, an 
act outside and beyond his agency either expressed or implied.’’! 

With great deference to the House of Lords this reasoning has 
nothing to do with estoppel, but with agency only. It is part of 
the case that the secretary had no authority to give false certifi- 
cates. That is conceded. And the question is not was the act 
within the authority, but is the principal estopped from so saying. 

For example what would be thought of such a case as this? — 
A firm acted as purchasing agents for another firm, and had au- 
thority to make advances to persons from whom the goods were 
bought. The advances were to be made ‘‘ only upon goods in 
their (the agent’s) custody or under their control;’’ and for 
such advances they had authority to draw upon the principal- 
firm. The business of the agent-firm was conducted by a man- 
ager, who drew upon the principal-firm for pretended advances and 
put the money in his pocket. His employers (the agent-firm) 
sought to escape liability upon the ground that the manager had 
authority to draw only when he had made advances, not when 
he had made none; and that the draft was not for their pur- 
poses, but for his own and in fraud of them. Such a defense 
the Privy Council disposed of in this way: — 

‘*Shaw (the manager) had authority to draw the bill for the 
purpose of covering the balance of the account. All this was 
in the ordinary course of business. It is of course not to be 
assumed that he was authorized to commit a fraud * * * but 
it would have been within the scope of his authority to make an 
advance of that kind and to enter it in the account when made, 
and the case, therefore, in their lordships’ opinion, falls within 
the principle which is well stated by Mr. Justice Willes in the 
case of Barwick v. The English Joint Stock Bank, where he 
observes, ‘ in all cases it may be said, as it was said here, that 
the master has not authorized the act.’ It is true he has not — 
authorized the particular act, but he has put the agent in his 
place to do that class of acts, and he must be answerable for the 
manner in which the agent has conducted himself in doing the 
business which it was the act of the master to place him in.”’ 


1 Per Lord James of Hereford. 
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This case ! was not referred to in the judgments under review 
in the present article. 

And what is to be thought of this case also? Upon the con- 
struction of a power of attorney ‘‘ their lordships think it can- 
not be doubted upon the evidence that the agent had authority 
to raise the moneys that were necessary for the purposes of the 
business, and to employ for that purpose all ordinary means; ’’ the 
agent raised moneys for himself, pretending that it was for the 
business; and his employers declined to pay. The agent had 
authority to raise money, they argued, for the purpose of our 
business; he had no authority to borrow for himself, and make 
us liable for the amount. But Lord Herschell told them that :— 

‘If the occasion might have arisen on which his borrowing 
powers would have been properly interpreted as comprising the 
recourse to such means as these, then their lordships do not 
think it was incumbent upon the lender to inquire whether in the 
particular case the emergency had arisen or not.” 

This case? too was not referred to in the judgment under re- 
view. It was determined in 1890, and is the decision of the 
House of Lords. 

Ignoring these two cases, the familiar Grant v. Norway of 
1851* is followed and approved. There the master of a ship 


1 Swire v. Francis, 1877, 3 App. Brooke v. New York, 1885, 108 Pa. St. 
Cas. 106; 47 L. J. P. C. 18. 529; Bank of Batavia v. New York, 

2 Montaignac v. Shitta,1890,15 App. 1887, 106N. Y. 185; 12 N. E. R. 433; 
Cas. 362. Smith v. Missouri, 1897, 74 Mo. App. 

310 C. B. 688; 20 L. J.C. P.98. 48; American v. Maddock, 1899, 36C. 
Followed in Hubbersty v. Ward, 1853, C. App. 42; 93 Fed. R. 980. In favor 
8 Ex. 330; 22 L. J. Ex. 118; McLean of Grant v. Norway are The Freeman 
v. Fleming, 1871, L. R. 2H. L. Sc. 128; v. Buckingham, 1855, 18 How. (U. S.) 
Brown v. Powell, 1875, L. R. 10 C. P. * 182; Dean v. King, 1871, 22 Ohio St. 
562; 44 L.J. C. P. 289; Cox v. Bruce, 118; Louisiana v. Lavielle, 1873, 52 
1886, 18 Q. B. D. 447; 56 L. J.Q.B. Mo. 3880; Baltimore v. Wilkins, 1875, 
121; Thorman v. Burt, 1886,54 L.T. 44 Ind. 11; Hunt v. Mississippi, 1877, 
N. S. 349; and in Canada, Erb v. 29 La. Ann. 446; Witzler v. Collins, 
Great Western Ry. Co., 1877, 42 U. C. 1879, 70 Me. 290; Pollard v. Winton, 
Q. B. 90; 30 Ont. App. 446; 5Sup. 1881, 105 U. S. 7; Williams v,. Wil- 
Ct. 179. The American cases are di- mington, 1885, 93 N. C. 42; National 
vided. Against Grant v. Norway are v. Chicago, 1890, 44 Minn. 224; 46 N. 
Wichita v. Atchison, 1878, 20 Kan. W. R. 3842, 560. See also Porteron 
519; Sioux v. First National Bank, Bills of Lading, ch. 31. 
1880, 10 Neb. 556; 7 N. W. R. 811; 
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gave a bill of lading for goods that had not been delivered to him, 
and it was held that the ship-owners were not bound —the mas- 
ter had authority to sign for goods received; he had no authority 
to sign for goods not received; how could his employer be liable 
for such an unauthorized act? How? Why were the principals 
liable in the two cases just quoted? 

The present writer has already endeavored to clear up this and 
some other difficulties;! but new notions from far-off Winnipeg 
must make their way slowly — if indeed at all. Let this be again 
submitted : — 

The principles of estoppel apply in some way to the law of 
agency. But in this peculiar (possibly Hibernian) fashion, that 
they only apply to cases in which there is no agency. If the act 
in question is within the authority, then the principal is bound 
because Qui facit peralium facit per se ? — because the principal 
did the thing himself. If the act is beyond authority then there 
is no agency and no applicable law of agency. Estoppel com- 
mences where agency ends. And do not let us mislead ourselves, 
as most people do, with the words ‘* scope of his authority.’’ If I 
am told that an act was not within a man’s authority, but that it 
was within the scope of his authority, I have to reply merely 
that I do not understand the language. For me it is impossible 
that an act may be beyond authority, and yet be within the 
scope or extent of such authority. So long then as the act is 

within the authority, the principal is bound by the law of agency. 
And it is only when the act is unauthorized, that is when there 
is no agency, that the principles of estoppel are appealed to. 
One more preliminary warning: An act is equally beyond 
authority whether the man who does it is a complete stranger to 
the alleged principal, or whether he is an agent of the principal, 
but for purposes other than that in question. This is very easily 
seen when the instance given is, for example, that of an agent 
who, having authority to shoe my horse, assumes power to sign 


1 Ewart on Estoppel. for example) must be applied with 

27T am aware of the criticism of discrimination. See,as to this one, Sir 
eadem est persona domini etprocuratoris, Henry Maine’s Ancient Hist. of Inst. 
in Hunter’s Roman Law. Maxims le- 235, and Holmes on the Common Law, 
gal or religious (turn the other cheek, 232. 
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my name to a note. But as the gap between the authority and 
the act diminishes, we are very apt to revert to ‘* the scope of 
his authority ’’, or some other such phrase, in order to compress 
the act within the limits of the authority. Nothing can be done 
in the way of scientific treatment of a subject until all such hazi- 
ness is removed. For example, if a stock-broker is authorized 
to sell some shares, but is forbidden to perform some act usual 
in such cases, we may even be told that the employer ‘* cannot ”’ 
so limit his instructions.1_ And when we answer that he not only 
can do so but has actually done it, the only reply we get is that 
he is liableall the same. Of course he is; but not because of the 
law of agency — not because the broker in doing an unauthor- 
ized act was acting within his authority, or within ‘* the scope of 
his authority,’’ but because-— 

For lack of clear thinking, ‘* scope of his authority ’’ has done 
duty and misleading service in cases of two absolutely distinct 
classes; one of which will be easily recognized while the other 
will not. 

Take the broker case: Here he is on the stock-exchange car- 
rying with him the share certificates properly indorsed and 
executed by the owner in blank, and he sells the shares and com- 
pletes the transaction in the usual way. Afterwards the owner 
repudiates the transaction; he produces the written authority to 
the broker; the document requires that the shares shall not be 
handed over until the purchase money has been paid to the owner 
personally, whereas it was paid to the broker. The owner, of 
course, makes nothing of such a point. But he fails, not be- 
cause the broker was acting within his authority or within ‘the 
scope of his authority,’’ but because the authority which he 
appeared to have, covered the act which he did. The principal 
had permitted the broker to present the appearance of authority 
to do that which is usual in such transactions, and he is estopped 
from saying that there was no such authority.? He is estopped 
because of appearance and mistake in relation to the nature of 
the authority. 


1 Smith’s Mercantile Law, 10th ed. toppel, p. 489; and the subsequent 
140, case of Stoner v. Chicago G. W. Ry. 
2 See cases cited in Ewart on Es- Co., 1899, 80 N. W. Rep. 569 (Iowa). 
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(2.) That class of cases is easily recognized. In the other 
class there is no misleading appearance and no mistake as to the 
nature of the authority (that is perfectly clear and perfectly 
understood) but the appearance and the mistake are as to the 
act, whether, namely, it is or is not within the well-understood 
authority. In other words, there may be a misleading appear- 
ance and a mistake as to the nature of the authority, and there 
may also be a misleading appearance and a mistake as to the act, 

The case under review, the two other cases first above quoted, 
and very many others, belong to this second class. In them it 
is always admitted that the act is not within the real authority, 
and that no one was misled as to the nature of that authority. 
In the bill of lading case, for example, it is agreed that the 
master had no authority to sign for goods not put on board, and 
that no one ever thought that he had. In the two money-raising 
cases, also, it is not pretended that the managers had authority 
to draw or borrow in the name of the firm for their own pur- 
poses, nor that the dupes imagined that there was any such 
authority. But in all such cases the contention is that the 
act —the thing done—appeared to be within the well-known 
authority. In the first class of cases there is misleading appear- 
ance and consequent mistake as to the nature of the authority. 
In the other class there is misleading appearance and consequent 
mistake as to the act. In the broker case the authority 
appeared to cover the act, when in reality it did not. In the 
bill of lading case the master’s authority was well known— 
there was no dispute about it — but the act done appeared to be 
within the authority, when it really was not. The two classes 
of cases may therefore be thus stated: — 

A. If an agent acts within what appears to be his authority, 
the principalis bound. (The broker case.) 

B. If an agent appears to be acting within his authority, the | 
principal is bound. (The bill of lading case; the money-raising 
cases; and the case under review. ) 

The second class of cases must be made more familiar. It is 
very extensive and very important. Let both classes be 
illustrated from the law of partnership : — 

A partner has authority to pledge the credit of the firm for 
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the purposes of the firm. Such a sentence will probably escape 
criticism; but it is nevertheless quite untrue, and its frequent 
repetition well shows with what inaccuracy the subject in hand 
is usually treated. Read these partnership articles and you will 
see that three out of the four partners have no such authority. 
Whether a partner has authority to pledge the firm’s credit is a 
question not of law at all, but the most ordinary question of 
fact— some partners have such authority and some have not. 
Now suppose that one of these three gentlemen does pledge the 
partnership credit, are his partners liable? Yes and no. Ifthe 
lender was not aware of the lack of authority the other partners 
are liable. If he was they arenot. That circumstance could 
make no difference, of course, if the guilty partner was acting 
within his authority, or ‘‘ within the scope of his authority ;’’ 
for in such case the act is in reality the act of the firm 
itself (Qui facit per alium facit per se). Liability therefore 
is not because of agency but because (where notice is absent), 
of a misleading appearance and a consequent mistake as to the 
extent of the authority — usually a partner has authority to 
pledge credit; the case in hand appeared to be of the usual 
sort; and the other partners are estopped from saying 
that it was not so. The instance is similar to that of the 
broker. It belongs to the A class. The wiatate § is as to the 
authority. 

Vary the case a little: Under these other articles all four 
partners have authority to pledge credit; but only of course for 
partnership purposes; and one partner borrows in the partner- 
ship name for his own purposes, from a person who thought he 
was lending to the firm. Why now are the other partners 
liable? Plainly not because of agency or scope of agency (the 
act is well without all authority); not because of any misleading 
appearance, or any mistake as to the extent of the real author- 
ity, for the real, is exactly co-extensive with the ostensible, 
authority. No, the only reason is that the case is within the B 
class of cases: there was misleading appearance and consequent 
mistake as to the act — the act appeared to be within the author- 
ity, although it was not. 

This distinction is never sufficiently made. Take a very re- 
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cent case! as an example: a clerk has authority to indorse 
checks in the name and for the use of a company; he indorsed 
one for his own use; and the company was held to be bound, 
because the clerk ‘* was acting within the apparent scope of his 
agency.’’ But that is not true. No one ever imagined that 
swindling his employers was ‘‘ within the apparent scope of his 
agency ’’ — that indorsing the company’s name for his own ben- 
efit had been really or apparently authorized by the principal. 
No; every one would assume that no such authority had been 
given. The case belongs to the other class of cases: the author- 
ity (the real authority) was to indorse for the use of the com- 
pany; the act appeared to be within the authority; and there- 
fore the principal was bound. The mistake was as to the act, 
and not at all as to the authority. 

As has already been said, there are very many instances of 
this second class of cases. One series of them is very well 
known in the United States, and is worth referring to as illustrat- 
ing the principle in hand. Suppose that I take a check 
to a bank for acceptance; the ledger-keeper has no authority 
to accept it unless there are funds; he accepts although there 
are no funds; and the bank is liable; for the act appeared 
to be within the authority. The law applicable to such 
cases cannot be much better put than in the following judgment 
by Finch, J. It suggests some better phraseolgy than that asso- 
ciated with ‘* that class of acts:’’ ?— 

‘*It is a settled doctrine of: the law of agency in this State, 
that where a principal has clothed his agent with power to do 
an act upon the existence of some extrinsic fact, necessarily and 
peculiarly within the knowledge of the agent, and of the exist- 
ence of which the act of executing the power is itself a repre- 
sentation, a third person dealing with such agent in entire — 
good faith pursuant to the apparent power may rely upon the 
representation, and the principal is estopped from denying its 
truth to his prejudice.’’* 


1 Warren Scharf &c.Co.v.Commer- Co., 1887, 106 N. Y. 1899. And see 

cial Nat. Bank, 1899, 97 Fed. Rep. 181. Bank of New York ». American &c. 
2 Ante, p. 876. Co., 1894, 143 N. Y. 568; 88 N. E. R. 
3 Bank of Batavia v. New York Ry. 713. 


GEORGE WHITECHURCH, LIM., V8. CAVANAGH. 883 


In another case, Selden, J., said : — 

‘*The bank selects its teller, and places him in a position of 
* great responsibility. Persons having no voice in his selection 
are obliged to deal with the bank through him. If, therefore, 
while acting in the business of the bank and within the scope of 
his employment, as far as is known or can be seen by the party 
dealing with him, he is guilty of a misrepresentation, ought not 
the bank to be held responsible? ’’! 

‘‘It is, I think, a sound rule that where the party dealing 
with the agent, has ascertained that the act of the agent corre- 
sponds in every particular, in regard to which such party has or 
is presumed to have any knowledge, with the terms of the 
power, he may take the representation of the agent, as to any 
extrinsic fact that may rest peculiarly within the knowledge of 
the agent and cannot be ascertained by comparison of the 
power with the act done under it.’’? 

Making reference to Atwood v. Munnings* and Alexander v. 
McKenzie,‘ the learned judge added : — 

‘¢The general principle laid down in such cases is in perfect 
accordance with the views here expressed. It is simply that 
where an agent accepts a bill in a form which imports that he 
acts by virtue of a special power, any person taking the bill is 
bound-to inquire into, and is chargeable with knowledge of, the 
terms of the power. This is not denied. But the question is 
whether, after inquiring into the terms of the power, and ascer- 
taining as far as can be done by comparison, that the act of the 
agent is within the power, he is chargeable without proof with 
a knowledge of extrinsic facts which show the act to be un- 
authorized? ”’ 

Applying that rule to the case in hand the learned judge said : — 

‘* It is conceded that every one taking the checks in question 
would be presumed to know that the teller had no authority to 
certify without funds. But this knowledge alone would not 


1 Farmers’ and M. Bank v. The 2 Jb., p. 185. 
Butchers’ and D. Bank, 1857, 16 N. Y. 8 1827, 7 B. & C. 278; 1 Man. & Ry. 
183. The passage has been quoted 66; 6 L. J. K.B.0O.S. 9. 
with approval in the U. S. Supreme * 1848,6C. B. 766; 18 L. J. C.P 
Court: Merchants’ Bank »v. State 94. 
Bank, 1870, 10 Wall. 646. 
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apprise him that the certificate was defective. To discover 
that he must not only have notice of the limitation upon the 
powers of the teller, but of the extrinsic fact that the bank had 
no funds; and as to this extrinsic fact, which he cannot justly 
be presumed to know, he may act upon the representations of 
the agent. There is a plain distinction between the terms of 
the power, and facts entirely extraneous upon which the right 
to exercise the authority may depend. One who deals with an 
agent has no right to confide in the representation of the agent as to 
the extent of his powers. * * * But in regard to the extrin- 
sic fact, whether the bank had funds or not, the case is different. 
This is a fact which a stranger who takes a check certified by 
the teller cannot be supposed to have any means of knowing.’’! 

The view of the law here presented was carried from the 
United States to the Province of Quebec; and, upon appeal 
from the court there was adopted by the Judicial Committee of 
the Privy Council,? where it was said: — 

‘¢ The law appears to their lordships to be very well stated in 
the court of appeal of the State of New York in President v. 
Cornen,’ cited by Andrews, J., in his judgment in another case 
brought by the Quebec bank against the company. The passage 
referred to is as follows: ‘ Wherever the very act of the agent 
is authorized by the terms of the power, that is, whenever by 
comparing the act done by the agent with the words of the 
power, the act in itself is warranted by the terms used, such act 
is binding on the constituent as to all persons dealing in good 
faith with the agent; such persons are not bound to inquire into 
facts aliunde. The apparent authority is the real authority.’ ’’ 

None of these cases is referred to in the judgment under review 
in this article. To the present writer they appear to be ample 


1 See also Exchange Bank v. Peo- 
ples’ Bank, 1887, 23 Can. L. J. 391 
(S. C. Can.); North River Bank v. 
Aymar, 1842, 3 Hill, 262; New York v. 
National, 1872, 50 N. Y. 575. But 
see Murray v. Eagle, 1845, 50 Mass. 
306. 

2 Byrant v. La Banque du Peuple 
(1893), A. C. 180; 62 L. J. P.C. 73. 

3 (1867), 87 N. Y. 822. 


4 This last sentence is incorrect; 
substituting as it does our A for our 
Bcase. The apparent authority (io 
the cases alluded to) is as a matter of 
fact always identical with the real 
authority, and requires no assumption 
or principle of law to make it so. 
That the act is apparently within that 
authority is the point intended. This 
is the B class of cases. 
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authority for the B proposition above suggested (If an agent 
appears to be acting within his authority the principal is bound) 
as that proposition is explained by the language just quoted. If 
so it will be well that the present phrase ‘‘ within the scope of 
his authority ’’ should be discarded and that all the cases be prop- 
erly classified and relegated to the A and B classes respectively. 
When this is done the case under review (its facts being such 
as above assumed) will inevitably be found to be in the B cate- 
gory: It was in the ordinary course of Wells’s business as 
secretary to give certificates of this character; such certificates 
are used to facilitate dealing in shares on the Stock Exchange 
and elsewhere; the secretary had authority to issue such certifi- 
cates only when a certain other document had been lodged with 
him; he issued the certificate in question without having received 
the other document; and upon the faith of the certificate the 
plaintiff acquired the shares. In a parallel case Selden, J., has 
said that such persons ‘‘ may take the representation of the 
agent as to any extrinsic fact which rests peculiarly within the 
knowledge of the agent and cannot be ascertained by a compa- 
rison of the power with the act done; ’’ Finch, J., has said that 
‘it is a settled doctrine of the law of agency in this State 
that,’’ relying upon such representation, such persons may 
assert that ‘‘ the principal is estopped from denying its truth to 
their prejudice; ’’ the House of Lords has said that «if the oc- 


casion might have arisen’’ for exercising the given authority 


‘their lordships do not think that it was incumbent upon the 
lender to inquire whether in the particular case the emergency 
had arisen or not; ’’ and the Privy Council has said :— 

‘* Whenever the very act of the agent is authorized by the 
terms of the power, that is whenever by comparing the act done 
by the agent with the words of the power, the act itself is war- 
ranted by the terms used, such act is binding on the constituent 
as to all persons dealing in good faith with the agent; such per- 
sons are not bound to inquire into facts aliunde.’’ 

It is to be regretted that in the case under review their lord- 
ships had not these authorities with the suggested classification 
before them. 

Juun S. Ewart. 


WINNIPEG, CaNaDa. 
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NOTES. 


Tue Late Horace Gray.— Horace Gray, who recently retired from 
the bench of the Supreme Court of the United States, died at his sum- 
mer residence in Nahant, Mass., on September 15, in his seventy-fifth 
year, after more than thirty-eight years of continuous judicial service 
on the Supreme Judicial Bench of Massachusetts, and the Supreme 
Bench of the United States. His career asa judge was one of the very 
greatest distinction in our country’s annals. Justice cannot be done to 
it in the brief sketch which it is now our purpose to make, and we there- 
fore hope to recur to it hereafter and more at length. He was born in 
Boston on March 28, 1828, and was graduated from Harvard University 
in the class of 1845, at the early age of seventeen. He then traveled 
extensively in Europe, after which he took a course of study at the 
Harvard Law School, and was admitted to the bar at the age of twenty- 
ene. After practicing at the bar for three years he was, in the year 
1854, appointed reporter of the decisions of the Supreme Judicial 
Court of Massachusetts. This position, it has been well said, has always 
gone by merit, and not by favor or by political influence. It has been 
held by lawyers of the greatest learning and capacity, three of whom, 
in addition to Justice Gray, became judges, — CusHInG, PICKERING 
and Mertcatr. Justice Gray held the office of reporter for seven 
years, and there acquired that remarkable knowledge for cases and prec- 
edents for which he was always distinguished. He was appointed an 
Associate Justice of the Supreme Court of Massachusetts on August 
23, 1864, and, in consequence of the death and resignation of his asso- 
ciates, he became the senior member of the court, and was appointed 
its Chief Justice on September 5, 1873. On December 19, 1881, he 
was appointed by President Arthur as Associate Justice of the Supreme 
Court of the United States. 

His greatest distinction as a judge lay in his vast learning and 
mastery of judicial precedents. This naturally inclined him toward 
conservatism ; and one of the criticisms which has been made upon his 
eharacter as a judge has been that he was too much inclined to adhere 
to precedent, to the neglect of what is called natural justice, which in 
many cases is no more than the idea of the particular judge as to what 
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is right between man and man. There is, however, a natural justice 
which is the justice upon which all men agree, in all nations and at all 
times, which answers the description of the jus naturale of the Roman 
lawyers. If the law is divorced from this justice, it becomes cruel and 
oppressive, and if the judges who make and model case-made law would 
pay more attention to this natural justice, it would be better for the law 
and for those who must bow to it. 

Another characteristic of Justice Gray was his austerity on the 
judicial bench. He had a very high opinion of the dignity of the 
judicial office, and naturally a great opinion of his own attainments as 
a lawyer, which were indeed great. He could not endure to listen to a 
fool, nor could he allow public time to be taken up with the argument 
of untenable propositions. Perhaps he should have made greater con- 

. cessions to human folly and weakness, and should have borne in mind 
the fact that an administration of justice, in order to deserve and com- 
mand the public confidence, must seem to be founded on a full hearing 
of the party that desires to be heard, as well as to be so. His manners 
as a presiding judge on the bench were regarded by many as harsh, and 
even as Offensive ; and we have often heard it said that many members 
of the bar of Massachusetts joined in a petition for his appointment to 
the Supreme Bench of the United States in order to get rid of him and 
to get a pleasanter judge in his place. 

Conjoined to this austerity of demeanor on the bench, there was a 
severe and untainted integrity which no one ever thought of calling in 
question. It ‘*‘ went without saying.’’ It is even said that he never 
would sit in Washington upon a telephone case, nor give any reason 
for his declination; but the suspected reason was that he was the 
holder of a large quantity of the shares of a telephone company. 

His great learning did not work to the disparagement of his reason- 
ing powers, as is so often the case with judges. His reasoning powers 
were massive. His modes of expression were forcible and direct, 
though not declamatory or adorned with any of the fine phrases of 
rhetoric. Judges are often estimated by the factitious glamor which 
has been the result of the times in which they have lived, or the ques- 
tions which they have been called upon to settle; it was so with Joun 
MarsHatt. Gray’s direct and forceful processes of reasoning were 
often in striking contrast with the subtleness and ingenuity,of Mar- 
SHALL. MARSHALL’s greatness lay in the fact that he lived at a time 
and occupied a judicial office which imposed upon him the task of 
settling the interpretation of the Federal Constitution in many of its 
most essential aspects. Gray, on the other hand, lived and exercised 
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his judicial functions at a time when those questions had been for the 
most part settled, but when his humbler office was to discover and 
declare the principles of the common law, and of the system of equity, 
in their application toadvancing modern conditions. In other respects, 
Gray looms up as the superior, even of MarsHaLL. GRAY was never 
forgetful of the proprieties of the judicial office, as MaRsHALL some- 
times was. Gray could not have sat as a guest at a ‘public table at 
which Aaron Burr was also a guest, knowing that he would soon have 
to preside ata trial of the latter for treason. Gray could never have 
written such an opinion as MarsHaLt wrote in Marbury v. Madison, 
an opinion growing out of his own private quarrel, and in which, to 
gratify feelings which had arisen in that quarrel, he attempted to put 
the Judicial above the Executive branch of the government, and this in 
a wholly extra-judicial fulmination. In fact, it is impossible to con- 
ceive of such a character as that possessed by Gray making such an 
enormous mistake. Gray was, nevertheless, one of the greatest ad- 
mirers of MARSHALL, and his address at Richmond, Va., at the late 
centennial celebration of ‘‘ John Marshall Day,’’ which is printed in 
full as an appendix to Vol. 180 of the United States Reports, attests 
the admiration of one great judge for another. It is true that Justice 
Gray was not without his prejudices, but they were not factitious 
prejudices ; they were the prejudices of education, of learning, of ad- 
herence to the ancient landmarks of the law. They were like the preju- 
dices of Coxe, of Biacxstonr, and of other great lawyers of past 
times, who felt a fondness for the principles of the law almost equal to 
that which men feel for religion. 

What is the thing which we call judicial greatness? Something like 
the thing which we call reputation. It is made up chiefly of two in- 
gredients, length of service and quality of service. The reputation of 
Chief Justice SHaw strongly illustrates this fact. He ascended the 
Supreme Bench of Massachusetts at the mature age of forty-nine; he 
left it at the advanced age of nearly eighty. Conjoined with this long 
period of service was judicial work of the very highest character. His 
powers of reasoning were massive; his learning, though by no means 
as great as that of Gray, was adequate for all the questions which came 
before him. Gray, with a period of judicial service longer by eight 
years than that of SHaw, twenty-one years of which were spent upon 
the Supreme Bench of the United States, has left behind him, in the 
deliberate judgment of the author of this sketch, materials for a greater 
reputation than that of Saaw. It would be effusive rhetoric to say, as 
is so often said when a great lawyer or judge passes away, ‘‘ We 
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ne’er shall look upon his like again.’’ The process of evolution may, 
and probably will again produce as great lawyers and as great judges ; 
but it will not be soon. Gray towers up among the lawyers and 
judges of his time as Lincoty did among the statesmen and leaders of 
his, an immovable and unshaken landmark in our judicial history. 
‘* He stood four square to all the winds that blew.”’ 


Brevities. — Henry Cray said that American lawyers work hard, 
live well and die poor. It seems that in its application to some of 
them, the maxim will have to be changed so as to state that they work 
hard, live in anticipation, wait long and die rich 
of the late James G. Farr, which developed some rulings which were 
severely handled in our previous issue by ex-Judge Currey,' amounted 
to about $20,000,000. Of this about $2,000,000 were divided among 
the contending lawyers. Ten lawyersor law firms were engaged, 
and three of the mare said to have received $400,000 each 
It is very seldom that the researches of the Grievance Committee of 
a Bar Association develop a sleeker case than that of Ferpinanp S. 
Haun, whose sharpness led to a second disbarment in the State of 
Illinois. Hann seems to answer to the definition of the German word 
‘‘ spitzbube,’’ which we might translate either as ‘‘ sharp boy’’ or 
‘‘ smart aleck.’’ Hann had been disbarred in the State of New York, 
but plucked up courage and concluded to try his fortunes in the easy- 
going West. He therefore went to Illinois, concealed the fact of his 
disbarment, applied for admission to the bar of Lllinois, and was 
admitted. He had himself appointed notary public under the name 
of ‘‘ Frank Horn,”’ and then formed a partnership with himself under 
the title of ‘‘ Hann & Horn.’’ It was his practice to sign papers as 
‘‘Hann,’’ and then take the oath before himself as ‘‘ Horn, Notary 
Public.’”” This double identity did not leak out until he had worked 
the game for a considerable length of time. As soon as the matter was 
brought to the attention of a court, his disbarment followed 
According to the ‘‘ American Letter ’’ of the Law Times (London) writ- 
ten by James Przrpont Davenport, there is a law firm in Chicago com- 
posed of grandfather and grandson. The name of the firmisS. E. & W. 
G. Frencn. The senior member has been in practice for more than 
thirty years, and the junior member has just been admitted 
Dear old England is so afraid that her liberties will be suppressed 
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by a standing army that she still keeps up the practice of passing an 
annual statute to provide for said army. For example, we find in the 
statutes of the United Kingdom,’ a statute briefly entitled ‘ Army 
(Annual) Act, 1902,’’? the full title of which is ‘* An Act to provide, 
during twelve months, for the Discipline and Regulation of the Army.’ 
The clause on the amount which shall be paid to the keepers of public 
houses for ‘‘ victualling ’’ the enlisted men is interesting. It reads: 
‘* There shall be paid to the keeper of a victualling house for the 
accommodation provided by him in pursuance of the Army Act the 
prices specified in the schedule to this act,’’ from which it appears that 
the price to be paid for ‘‘ lodging and attendance for soldiers for a hot 
meal furnished,’’ is ‘‘ four pence per night.’’ As four pence is about 
eight cents of American money, it would seem that the poor soldier 
does not exactly revel in luxury. * * * ‘* Breakfast as specified ” 
[in the previous schedule], ‘‘ one penny half penny each.’’ In other 
words, the ‘‘ victualler’’ is to have the great sum of three cents of 
American money for giving the gallant defender of the flag his break- 
fast. A breakfast had at such a cost must be meager indeed. It is 
perhaps well for the discipline of the British Army that the British 
soldier does not have an opportunity to inspect and taste of the daily 
ration of the American soldier or sailor. In fact, the well cooked food 
served to the tars on our men-of-war will tempt the most fastidious 
appetite, and the abundance of it is a subject of constant congratula- 
tion. - - - - The survival of medievalism in the statutes of our 
British cousins is strikingly illustrated in the preamble to the ‘‘ Loan 
Act, 1902.’’3 It is as follows: — 


Most Gracious Sovereign, 


We, Your Majesty’s most dutiful and loyal subjects, the Commons of the 
United Kingdom of Great Britain and Ireland, in Parliament assembled, 
towards raising the necessary supplies granted to Your Majesty, have resolved 
that sums not exceeding thirty-two million pounds be raised in manner provided 
by this Act; and do therefore most humbly beseech Your Majesty, that it may 
be enacted; and be it enacted by the King’s most Excellent Majesty; by and 
with the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of the same, as _— 
follows. 


Another preamble to an act called ‘‘ Finance Act, 1902,’’* is, if 
possible, still more agonizing in its humility. It reads as follows: — 


2 Edward VII, A. D. 1902. 8 2 Edward VII, Cap. 7. 
2 2 Edward VII, Cap. 2. 2 Edward, 7 E. D. W.7, Cap. 7 
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Most Gracious Sovereign, 


We, Your Majesty’s most dutiful and loyal subjects the Commons of the 
United Kingdom of Great Britain and Ireland in Parliament assembled, towards 
raising the necessary supplies to defray Your Majesty’s public expenses, and 
making an addition to the public revenue, have freely and voluntarily resolved 
to give and grant unto Your Majesty the several duties hereinafter mentioned ; 
and do therefore most humbly beseech Your Majesty that it may be enacted, and 
be it enacted by the King’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows. 


- - - - The death of so distinguished a man as Mr. Justice Gray has 
been followed by the usual crop of newspaper anecdotes. One of these 
related to how, traveling in Colorado, and waiting at a railway station, 
he was mistaken for Jonn L. Suttivan, the prize fighter. A great 
demonstration had gathered in his honor, the meaning of which he 
could not understand until one of the admiring citizens advanced and 
asked him: ‘* Be you really Joun L. Sutiivan?”’ - - - - Mr. Jus- 
tice Gray also used to tell of a very religious man who had favorite 
passages of scripture stamped on his letter-heads, changing them from 
time to time. He happened to write to Justice Gray once, making a 
suggestion in connection with a case to come before him, on letter 
paper bearing these words: ‘‘Ye are bought with a price.’’ In 
acknowledgment, which was severely formal, the Justice suggested 
that in the future a more apposite quotation at least should be 

Hon. CxHartes B. AnDREWs, sometime Governor 
of Connecticut, and also Chief Justice of the Supreme Court of that 
State, died at his home in Litchfield, on the 12th of September, of 
heart disease. Born in Sunderland, Mass., in the year 1834; grad- 
uating at Amherst with honor in 1858 ; receiving the degree of LL.D. 
from Amherst, from Yale and from Wesleyan; studying law and 
being admitted to the bar in the year 1860; serving in the Senate 
of his State in the years 1868 and 1869; subsequently Republican 
leader in the House of Representatives of his State; defeated 
in the race for Governor in the year 1870; made a Judge 
of the Superior Court of Connecticut in 1890; later becoming 
its Chief Justice and serving until his resignation in 1900, rendering 
his last public service as a delegate to the constitutional convention of 
last winter, whose constitution was voted down by the people; presid- 
ing over that body and rendering the service of leading the opposition 
to the demands of the cities for proportionate representation in the 
legislature, the refusal of which casts a slur upon the State of Con- 
necticut and turns representative institutions into a travesty ;— such, 
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in outline, were his public services They have a woman’s law 
class in the University of New York. It entered upon its thirteenth 
scholastic year on the 19th of October. Prof. Isaac FRanxLIn Rossg1, 
LL.D., who has been at the head of this work for ten years, retires 
this year to resume practice at the bar, and is succeeded by Dr. Crar- 
ence D. Asner, Dean of the Law Faculty of the University. The 
class is under the patronage, it seems, of Mrs. Munn and Miss Heten 
GovLp, and has a sufficient endowment to continue its work along the 
lines marked out in the past The practice of holding persons 
over in jail during the long vacation and bringing them to trial four or 
five months after the commission of the alleged offense, has been de- 
nounced by Mr. Justice WricuT, an English judge, as ‘‘ a scandal of 
the first magnitude.’’ This seems to be especially true when it is con- 
sidered that the English criminal statistics show that, during the year 
1900, twelve persons were acquitted after being detained in prison over 
four months before they were brought to trial. In such a case it would 
seem that a proper system of justice would award compensation to 
the injured person for his false imprisonment by the State 
The Hon. Watrer Linpwey, second son of the late Lord Linv.er, 
Master of the Rolls, and author of the celebrated work on Com- 
pany Law, took his seat in September last as a Derbyshire County Court 
judge. If he is a chip of the old block, he will not always remain a 
County Court judge, but will go up to the Law Courts building in Lon- 
The Pall Mall Gazette says that on the 4th of September, 
1666, the great fire of London had extended westward as far as the 
Inner Temple. The greater part of the Inn was destroyed, the 
flames stopping within a few yards of the famous church. Clarendon 
has recorded that on the occasion of this stupendous calamity, which 
occurred when a large proportion of the Templars were out of town, 
the lawyers in residence declined to break open the chambers and res- 
cue the property of absent members of their society, through fear of 
prosecution for burglary. On a subsequent occasion when a fire broke 
out in the Temple the supply of water ran short, and the members of 
the Inn in their desperation resorted to beer as a means of extinguish- 
The General Term of the City Court of the city 
of New York terminated in September with considerable ceremony. 
The court was created in 1787, and reconstructed in 1797. Its vonsti- 
tution was again changed in 1804, and again in 1807. In 1819 its name 
was changed to the Marine Court. In 1846 the office of its judges was 
made elective. Its name was again changed back to that of the City 
Court in 1882, and its jurisdiction was increased. Its General Term 
existed until 1902, when, under the operation of a statute, all appeals 
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from its judgments are to go directly to the Appellate Division of the 
First Judicial Department Judge Witi1am E. Werner, lately 
attached to the Court of Appeals of the State of New York, began life 
in a humble way, in common with so many other men of distinction. 
In his early youth he started out to learn the trade of an iron molder, 
but his delicate health forced him to give that up. Next he engaged for 
a time in commercial pursuits, but he finally determined to take up the 
study and practice of the law. He is regarded as one of the brightest 
stars inthe New York judicial galaxy Itis announced, says the 
New York Times, that Pierre Marie Waldeck-Rousseau, the ex-Premier 
of France, has become counsel in that country for the Equitable Life 
Assurance Society of the United States and its allied institutions. M. 
Waldeck-Rousseau, besides being one of the most prominent of living 
French statesmen, is also one of the first lawyers of France. He be- 
came a member of the Paris bar in 1886, and has been engaged in many 
of the causes célébres of recent years. He first entered Parliament as 
member of the Chamber of Deputies for Rennes in 1879. In 1881 he 
became Minister of the Interior, which portfolio he held until 1882, and 
again from 1883 to 1885. In 1899 he formed the Waldeck-Rousseau 
Ministry, taking himself the posts of President of the Council and 
Minister of the Interior. This ministry had a longer life than any 
previous ministry of the present republic, existing until last June. 


Tue Late James Barter. — James Barter, author 
of ‘‘ Festus,’’ who died in Nottingham, England, in September last, 
was born at Nottingham in 1816, and was called to the bar at Lincoln’s 
Innin 1840, but never practiced except at poetry, and his attempt at that 
illustrates the character of the poetical market, especially in America. 
His poem, of very doubtful value, went through eleven editions in 
England, and thirty in the United States, and received an extravagant 
compliment from Lord Tennyson, whose unbalanced critical judgment 
fell even into the praise of Watt Waitman. Lord Tennyson is re- 
ported to have said that he could not trust himself to say how much he 
admired Festus, for fear of going into extravagance. 


Trapes UNIONS AND THE JupGEs.— The Trades Union Congress 
which met recently in England, occupied itself to a considerable extent 
in assailing the decision of the House of Lords in the Taff Vale Case. 
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The substance of that decision was that a trade union, in common with 
incorporated companies, should be responsible for injuries purposely 
done by its authority and procurement. The broad principle on which 
that decision proceeded was that when the legislature has created a 
body capable of owning property, and of employing servants, and of 
inflicting injury upon others, it must be taken to have impliedly made 
it liable to be sued in a court of law for wrongs which it may inflict in 
the use of its property and through the conduct of its agents. Speak- 
ing of this criticism of the decision by the trade unionists, the Law 
Journal (London) says: ‘‘ The trade unionists who complain so bit- 
terly that their liberty has been restricted would appear to resem- 
ble that nation of whom it was written that they loved freedom so 
much that they desired to keep it all to themselves.’’ Some of the 
attacks upon this decision were of the usual trade-union variety. One 
speaker used the phrase, ‘‘ Unjust judgments of injust judges.’’ The 
Law Journal adds the comment that the trade unions might at least 
have remembered that their president last year acknowledged how 
favorable to workmen the Lord Chancellor and the Law Lords had in- 
terpreted the Workman’s Compensation Act. 


Errata IN Last VoLuME oF On10 Reports.— The Ohio Bar Asso- 
ciation, according to the Cincinnati Times-Star, is up in arms about 
the printing of the last volume of Supreme Court reports, known 
numerically as 65. It is complained that the volume in question, which 
will go to every law library in the United States, records the dignified 
and learned judges of the Ohio Supreme Court as saying, ‘‘ The trial 
court,she,’’ ‘‘ The court, who,’’ ‘‘ The plaintiff plead.’’ The word 
gas ’’ is spelled gass,’’ the word ‘‘ evacuate ’’ replaces ‘‘ vacated,”’ 
_ and Judge Shauck of the Supreme Court is referred to as Judge 
‘¢ Schauck,’’ and it is told he proceeded to ‘‘ mandam ”’ instead of 
‘¢mandamus.’’ All of which, in the minds of the members of the bar, 
is perfectly ‘‘ schaucking.’’ 


Tue LeGaLity OF THE TREASURY OF THE States Support- 
inc Watt Street. — Public attention was strongly drawn to this 
question by the recent action of the Secretary of the Treasury in 
anticipating the payment of interest on government bonds, and in 
accepting as security for deposits of public moneys in private banking 
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institutions, something other than bonds of the United States. It 
seems scarcely worth while to analyze the acts of Congress on this 
subject. The government of the United States was never created for the 
purpose of aiding the operations of private bankers. Especially it was 
not created for the purpose of aiding the operations in Wall Street. No 
one can put his finger upon any grant in the Constitution of the United 
States to raise money by taxation of the people, or by the levying of 
customs duties for any such purpose; nor can any trace of such a 
grant of power be discovered in that instrument. If there is any act 
of Congress authorizing the Treasury to go to the aid of Wall Street 
whenever it finds itself pinched and doubled up by a panic of its own 
creation, then there is the further question of the power of Congress to 
enact any such law. Such a law is State socialism of the worst and 
most flagrant character, and the stock gamblers who, whenever they 
find themselves short of money, run to the Secretary of the Treasury 
to get relief from the consequences of their own folly by calling in 
the aid of the government, demand and get the worst species of 
paternalism. 


Tue Late Joun C. Bututr. — This distinguished lawyer, who died 
recently in Philadelphia at an advanced age, was born in Jefferson 
County, Kentucky, in the year 1824. He was graduated, at the age 
of eighteen, from Centre College, Danville, Kentucky, studied law 
at the University of Lexington, Kentucky, and was admitted to the bar 
of Kentucky in 1845, upon attaining his majority. Afterwards he re- 
moved to Clarksville, Tennessee, and tried his fortune there, but finally 
removed to Philadelphia, in 1849, where he laid the foundation of his 
fortune by the upright and judicious conduct of the great business 
which was put in his hands by the Bank of Kentucky, of collecting 
more than $1,300,000 from the Schuylkill Bank of Philadelphia, the 
story of which is told elsewhere. From a sketch of his career in the 
Philadelphia Legal Intelligencer, we take the following : — 


In 1873 he was a member of the Constitutional Convention, and to his infiu- 
ence was mainly due the insertion of Article XV, Section 8, providing that 
“Municipal and other corporations and individuals invested with the priv- 
ilege of taking private property for public use shall make just compensation for 
property taken, injured or destroyed by the construction or enlargement of their 
works, highways or improvements, which compensation shall be paid or secured 
before such injury or destruction.”’ 


It was largely through his sagacity and energy that a large proportion of 
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the creditors of Jay Cook & Company ultimately obtained full payment of their 
claims. 

His persistent and courageous struggle on behalf of General Fitzjohn Por- 
ter, whom he always believed to have been most unjustly convicted by the 
court-martial, was ultimately crowned with success. 

His success in the Whitaker will case may also be considered as a profes- 
sional victory of the first rank. 


Apvice To a Younc Lawyer as TO THE Mope or KEEPING us 
Accounts. — When Vireit McKnieur, president’ of the Bank of Ken- 
tucky, came to Philadelphia and placed in the hands of young Jony 
C. Buturt, a briefless barrister, who had recently migrated from 
Kentucky to Philadelphia, the matter of collecting from the Schuylkill 
Bank of Philadelphia, a judgment for the sum of $1,318,500, Mr. 
Bullitt said to him that he had never kept any accounts and knew 
nothing about it. As stated years afterward in a letter by Mr. Bullitt 
himself, Mr. McKnight’s reply was ‘‘ that if I would follow the rule 
he would lay down, I would have no trouble; that when I received any 
money, I should put down the date when received, from whom received, 
on what account it was received, and the amount; and that when I paid 
out any money, I should put down the date of payment, the persons to 
whom paid, the account upon which it was paid, and the amount ; and if 
I would keep my accounts in that way, I could never have any difficulty. 
Let me say here that this simple direction on his part has been of infinite 
value to me in my professional life, when dealing with accounts often- 
times of the most intricate character.’’ 


PRESENTATION OF A PortTRaiIT oF JoHN C. BuLiitr TO THE Law 
ASSOCIATION OF PHILADELPHIA: A REMARKABLE TRIBUTE TO A YOUNG 
Lawyer. — At a meeting of the Law Association of Philadelphia, held 
in the library in the City Hall of that city on October 7, 1902, the 
regular order of business was suspended for the purpose of the pre- | 
sentation to the Association of a portrait of the late Joun C. Butuitt. 
The speech of presentation was made by Hon. Craic Brinpte, and the 
part to which we propose to draw attention was the following : — 


In the month of April last Mr. Bullitt received from the National Bank of 
Kentucky the following minute: — 


‘¢ A¢ a meeting of the Board of Directors of the National Bank of Kentucky, 
held April 18, 1902, the following minute was unanimously adopted: — 
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‘“‘This bank was chartered by the Commonwealth of Kentucky in the year 
1834 under the corporate name of the President, Directors and Company of the 
Bank of Kentucky. 

“In 1835, it appointed the Schuylkill Bank of Philadelphia as one of the 
transfer agents of its stock. 

“In 1839 it was discovered that, through the fraud of an officer of the Schuylkill 
Bank, there had been a fraudulent issue of its stock to the amount of 
$1,318,500. 

“On January 28, 1846, this bank recovered in the Common Pleas Court of 
Philadelphia a judgment against the Schuylkill Bank and its defaulting officer, 
in the sum of $1,184,739. This judgment was affirmed by the Supreme Court 
of Pennsylvania in 1849. 

“ About that time, John C. Bullitt, a native of Jefferson County, Kentucky, 
moved to Philadelphia and began his career as a lawyer, a career so illustrious, 
as to make him among the very first lawyers of the United States. 

‘Into his then untried hands was placed the large responsibility of the 
realization of this judgment. 

“ From time to time, during a period now greater than fifty years, Mr. Bullitt 
has transmitted to this bank collections made by him on this claim. He has 
shown in the conduct of this business, a skill, diligence and fidelity of rare 
excellence. 

“ We feel that this bank owes it to itself to make this record of the great 
obligation under which it will always rest to this most faithfui representative of 
its interests. We, furthermore, respectfully ask Mr. Bullitt to allow us the 
privilege of having his portrait painted by some skilled artist, to the end that it 
may be hung on the walls of this bank. 

“The president is requested to send a copy of this minute to Mr. Bullitt, 
and to take such steps as may be necessary to carry out its purpose.” 


This letter was signed by eleven directors of the National Bank of 
Kentucky and was attested by its cashier. Mr. Brppie then read the 
reply of Mr. Buiuirr which contained a most interesting sketch of the 
circumstances under which Mr. McKnieur, the president of the bank, 
then called the Bank of Kentucky, had met him at a hotel table in Phil- 
adelphia, and had, after a few meetings and conversations, acquired 
such confidence in him as led him to put this great business into his 
hands. The letter is interesting and even touching, as it contains a 
sketch of the struggles of a young lawyer in a strange city surrounded 
by a bar which at that time was very eminent; but it is too long for 
us to print, and we therefore refer to it as being found in The Legal 
Intelligencer, of Philadelphia, of October 10th. Mr. Brppte then con- 
tinued his specch, giving a sketch of the professional career of Mr. 
Butuitt, which is also printed in the same issue of the same journal. 
He was followed by Hon. Grorer M. Datras, by WiLi1aM R. Wister, 
by Wayne MacVeacu, and by RicuarpC. Darr. The famous Jonny G. 
JoHNSON wrote an appreciative letter, expressing his inability to attend, 
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Was THE Union Creatrep BY THE ConsTITUTION OF 1789 INTENDED 19 
BE InpIssOLUBLE? — This question has been revived by ex-Governor 
Chamberlain, of South Carolina, in a recent paper read by him before 
the Massachusetts Historical Society, which is reviewed in the following 
ably written article printed in the Portland Oregonian : — 


Ex-Gov. CHAMBERLAIN of South Carolina has done the cause of sound politics 
and education an important service in his recent paper before the Massachusetts 
Historical Society on “‘ The Historical Conception of the United States Consti- 
tution and the Union.’’ Mr. Chamberlain shows that United States Senator 
LODGE was utterly wrong, when, in his biography of Danie, Wesster, he 
said: — 

‘“ When the Constitution was adopted by the votes of States at Philadelphia, 
and accepted by the votes of States at popular conventions, it is safe to say that 
there was not a man in the country, from Washington and Hamilton, on the one 
side, to George Clinton and George Mason, on the other, who regarded the new 
system as anything but an experiment entered upon by the States, and from 
which each and every State had the right peaceably to withdraw—a right 
which was very likely to be exercised.” 

GOLDWIN Smiru adopts this erroneous view of Senator LopGE when he says 
that “ few can doubt that the Union originally was and was generally taken by 
the parties to it to be a compact dissoluble at pleasure, certainly dissoluble on 
breach of the articles of the Union.’’? Mr. LopGr’s erroneous statement has 
been in print and accepted by the youth of the land as authentic history, for 
Mr. LopeGe is a graduate of Harvard, and for a number of years employed his 
leisure in the writing of American history and biography. Mr. Chamberlain 
shows that the nation formed in 1789 ‘‘ was originally intended to be perpetual 
and indissoluble, except, of course, by force or common consent.’’ George 
Mason of Virginia, who was against the adoption of the Federal Constitution, 
said: “‘ This paper (the Constitution) will be the great charter of America; it 
will be paramount to everything. After having once consented to it, we cannot 
recede from it.’? James Madison of Virginia, who was for the adoption of the 
Constitution, wrote Alexander Hamilton, while the New York convention called 
to ratify or reject the Constitution was in session, as follows, in answer to a 
suggestion of the possibility of a peaceful secession : — 

* My opinion is that a reservation of a right to withdraw, if amendments be 
not decided on under the form of the Constitution, within a certain time, is a 
conditional ratification; that it does not make New York a member of the new 
Union, and consequently that she could not be received on that plan. Com- 
pacts must be reciprocal — this principle could not in such a case be preserved. — 
The Constitution requires an adoption in toto and forever. It has been so 
adopted by the other States. An adoption for a limited time would be as in- 
effective as an adoption of some of the articles only. In short, any condition 
whatever must vitiate the ratification.”’ . 

Madison here distinctly declared, as a framer of the Constitution, that the 
compact was perpetual. Of course, the issue of peaceable secession ceased to 
be practical politics with the triumph of the armies of the Union. It was prac- 
tical politics in 1802, when the New England Federalists were foaming at the 
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mouth with epileptic rage at Jefferson’s Administration. It was practical 
politics in 1811, when the question of the admission of Louisiana as a State 
was under discussion. It was practical politics in 1814, when the Hartford 
Convention was in session, and it was practical politics in the sense that it was 
a live question from 1820 until the duel to the death between North and South 
broke out in 1861. With the triumph of the Union arms, the question whether 
a State or any number of States had a right to secede without being liable to 
coercion by the Government of the United States was settled for all time. 

The dictum of Mr. Lodge is utterly without foundation, and it is extraordi- 
nary that a man of his pretensions as a student of our political history should 
have exposed himself to such damaging criticism. The view of Madison was 
shown in his reply to Hamilton that a State which had once ratified must re- 
main in the Federal bond forever, and that the Constitution could neither pro- 
vide for or contemplate its own destruction. It was on this declaration of 
Madison, Hamilton, Marshall, and Mason that Webster rested his logic in his 
famous debate with Hayne. His eloquence was all his own, but his interpre- 
tation of the Constitution dated back to men who framed and first expounded 
it. And yet Mr. Lodge, who wrote the life of Webster, reached a conclusion 
that is without historical warrant and fatal to the justice and logic of Webster's 
famous plea for the perpetuity of the Union. 


The learning which Senator LopGr brought to bear upon this question 
will compare favorably with that of ex-Governor CHAMBERLAIN, or any 
one else. A student of the history of those times can find little room 
to doubt that the ‘‘ New Government,’’ as it was called, was regarded 
by many statesmen as little more than an experiment; and this state- 
ment is vindicated by the fact that three of the States, one of them the 
great State of New York, in their resolutions adopting the new Constitu- 
tion, expressly reserved the right of secession. In the face of this single 
fact, that one-third of the quorum of ratifying States reserved the right 
of secession, what is the use of any gentleman criticising another, who 
possesses far greater learning than himself, because he states that the 
New Government was regarded as an experiment? 


MoveMENT IN GERMANY FOR THE MODIFICATION OF THE ABsURD Law 
Revatinc To Lese-Masesty. — According to the. New York Evening 
Post: ‘* The convention of German jurists recently held in Berlin passed 
a resolution recommending, among other reforms, a revision and radical 
change of the law concerning lese-majesty, which is declared to be in- 
jurious to the sovereign, whom it is intended to protect, prejudicial to 
the monarchical principle, and wholly incompatible with the spirit of the 
age. The German Staatsanwalt or prosecuting attorney discovers in- 
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sults in the most harmless expressions of disapprobation, and exhibits 
a ludicrous excess of zeal in the indictment of the supposed offenders, 
hoping thereby to win royal favor. The imprisonment of the editor of 
Simplicissimus, a Munich comic journal, for lese-majesty, added at once 
several hundred names to the list of his subscribers, and the prosecution 
of the Bavarian poet Friedrich Benz for criticisiig the Emperor’s public 
utterances on art and artists, although resulting in his acquittal, greatly 
increased the sale of his works. Indeed, this method of protesting 
against such judicial proceedings is quite common in Germany, and very 
gratifying to the accused.”’ 


ANOTHER ANTIQUATED AND ABSURD GERMAN Law, PUNISHING Or- 
FENSES AGAINST RELIGIOUS Bopiks WHICH ARE RECOGNIZED BY THE 
Strate. — ‘‘ Still more antiquated and absurd, if possible,’’ continues 
the New York Evening Post, *‘ is the paragraph of the German crin- 
inal code punishing offenses against religious bodies which are recog- 
nized by the State. Abouta year ago a journalist was sent to jail for 
speaking with disrespect of the holy coat at Treves; and in September 
of the present year Julius Bruhns, editor of the Breslau Volkswacht, 
was condemned to fourteen days’ imprisonment for denouncing as pious 
frauds the relics worshipped at Aix-la-Chapelle, the most important of 
which are the shift worn by the Virgin Mary as she gave birth to Jesus, 
the swaddling-clout of the new-born child, the sponge with which the 
crucified Savior was given vinegar to drink, the winding-sheet of the 
decapitated John the Baptist, the linen waistband of Mary, the cord 
with which Christ was bound when scourged, his leathern girdle, the 
forearm of the aged Simeon, and two teeth of the doubting Thomas. 
These things and the adoration of them belong in legal phraseology to 
‘* the institutions and usages ’’ of the Catholic Church, and any attack 
upon them is a penal offense, according to paragraph 166 of the Ger- 
man criminal code. Whoever asserts that they are spurious, insults a 
religious society under the protection of the Imperial Government, and - 
thus renders himself liable to severe punishment. On the other hand, 
religious sects and associations not recognized by the State may be 
abused even in the grossest terms with impunity. Professor Kauff- 
man of the University of Breslau publicly protests against this injustice, 
and urges men of all confessions and all parties to unite in a”petition to 
the Imperial Diet for the abolition of a law so inconsistent with the 
principles and tendencies of modern civilization.’’ 
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Tue TREATY FOR THE SALE OF THE DanisH Istes. — The rejection of 
this treaty by the Rigsdag, or Upper House of the Danish Leg- 
islature, by a tie vote, has created scarcely a ripple in the United States. 
The object of our purchasing those islands was political, and not commer- 
cial. The American people did not expect to derive any great com- 
mercial advantages from the annexation ; but the situation of the islands 
with respect to the Isthmus of Panama made it very desirable that we 
should own them, at least the island of St. Thomas, for a naval 
station. We can, however, get along without them; and the decision 
of the Danish legislature has passed almost unnoticed. 


THe QuESTION OF SUCCESSION WHERE HusBAND AND WIFE ARE SIMUL- 
TANEOUSLY KILLED In 4 Common Accipent. —A correspondent of The 
Law Times (London) writes as follows : — 


The question which must be determined in the legal disposition of the im- 
mense wealth belonging to Mr. and Mrs. Fair, the multi-millionaires who were 
both killed the other day in France by the same motor-car accident, will, in the 
absence of evidence, be answered by a presumption of law according to the 
jurisprudence of California — of which the victims of this calamity were citi- 
zeus — that the husband was the survivor of the wife. When two persons, and 
especially when two relatives, have perished in the same calamity, it often be- 
comes important, with a view of determining the right of succession to prop- 
erty, to ascertain who was the survivor. Direct proof, however, can seldom be 
procured in these cases, and consequently in Roman law and in several other 
codes recourse is had to artificial presumptions whenever the particular circum- 
stances connected with the deaths are wholly unknown. These presumptions 
are based on the probabilities of survivorship resulting from strength, age, and 
sex. In the Mahometan law of India, when relatives thus perish together, it is 
to be presumed that they ail died at the same moment, and the property of each 
shall pass to his living heirs without any portion of it vesting in his companions 
in misfortune.! In cases of this nature, however, the law of England recognizes 
no presumption either of survivorship or of contemporaneous death. Thus, 
when a husband and wife had been carried off the deck of a vessel by the same 
wave, it was held that there was no inference of law as to survivorship from the 
different sex, age, and state of health of the husband and wife; that the ques- 
tion was from beginning to end one of fact, and the difference in strength and 
age and other respects was a mere matter of evidence for those who had to dis- 
charge the functions of a jury.? The question is one merely of fact depending 


1 See Baillie’s Moohammadan Law affirmed in Wing v. Angrave, H. L. C. 
of Inheritance, p. 172. 183; see also Taylor on Evidence, 9th 
2 Underwood v. Wing, 23 L. J. 982, Edit., pp. 173-175. 
Ch.; affirmed 4 D. M. & G. 633; 


rs, 
of 
ace 
ion 
lie 
tly 
ng 
Ty | 
es 
D- 
or 
ar 
t, 
| 
of 
e 
d 
e 
le 
c 
\ 


902 36 AMERICAN LAW REVIEW. 


upon the evidence, and, if no evidence on the point can be adduced, the law 
treats the matter as incapable of being determined.! 


Unwritten CLAUsES IN THE AMERICAN ConsTITUTION. — That our 
Constitution of the United States is partly written and partly unwritten 


is to be concluded from the following short editorial in the Law Times 
of London : — 


Although enjoying all the benefits of a written Constitution, the United 
States possess likewise, similarly to ourselves, numerous unwritten rules on 
questions of government which republicans and democrats alike religiously 
observe. As is well known, the precedent set by Washington of refusing to be 
nominated for a third term as President has been followed ever since, although 
a half-hearted attempt was made to set it at naught for the special benefit of 
General Grant. Washington considered it inexpedient and undemocratic that 
one man should hold the highest office for a lengthened period, and his views 
on the subject have met with the general approbation of his countrymen. In 
other ways, too, the Americans have taken care to prevent any ‘‘ divinity ’ from 
hedging their presidents; for example, they have always declined to allow the 
effigy of their chief magistrate for the time being to appear on their postage 
stamps. A person who has held the Presidential office must have been dead fora 
decent interval before he attains this posthumous honor. Thus we find that the 
late President Harrison, whose little book on the Constitution of the United 
States is an admirable introduction to all that pertains to the government of 
his country, is only nowto reach this dignity, it having been determined to 
print his head on certain denominations of the stamps which in extraordinarily 
large numbers have just been contracted for by the United States Post Office. 


The foregoing are not the only points wherein we Americans live 
under an unwritten constitutional law as unbending as that of the 
Medes and Persians. Our Constitution provides for the appointment 
of electors who are to meet at the capitals of their respective States and 
cast the vote of the State for President and Vice-President. The 
intention of the framers of the Constitution undoubtedly was to com- 
mit the election of those high officers to eminent statesmen, specially 
chosen and deemed to be peculiarly fitted to make such a choice. — 
But for nearly three-quarters of a century the determination of the . 
party candidate has been made by party conventions. This choice of 
the party convention overrules the judgment of the electors and reduces 
them to mere automatic machines appointed to register the party will 
as thus expressed. It is creditable to the probity of American states- 
men, or of American politicians, whichever you choose to call them, 


! Dart’s Vendors and Purchasers, 6th Edit., p. 390. 
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that the implied pledge of voting for a candidate of the party is one 
which no elector has ever dared to violate; though electors have been 
remitted to their personal judgment in a case where the party candidate 
died before the meetings of the electors had taken place, the case of 
Horace Greeley. ' 


Lasor anp Jupiciat Brutariry. — In the case of Bibb Man. 
Co. v. Taylor,' the official syllabus reads as follows: ‘ Repeated 
and distinct warning to an employé eight years old, of ordinary in- 
telligence and capacity, of the danger from a machine upon which he 
was at work, consisting in part of rapidly revolving cogwheels, the 
danger from which would be obvious even to sucha child, are not, 
as matter of law, insufficient because the employé is not told exactly 
wherein the danger consists, or shown how his hand would be injured 
by the cogwheel.’’ 


IMPROPRIETY OF JUSTICES OF THE Peace ATTEMPTING TO CHARGE 
JurtEs.— If any lesson were needed to emphasize this impropriety, it 
would be the decision of the Supreme Court of Georgia in Bendheim v. 


Baldwin.? The opinion of the court in this case is as follows : — 


BLANDFORD, Justice. — This case was tried in a justice court on appeal 
before a jury, the Honorable R. G. Wiggins, justice of the peace, presiding. 
His Honor charged the jury as follows: ‘‘ Gentlemen, this is a case which has 
been tried by me before, and I decided in favor of the defendant; I further 
charge you, gentlemen, that if you find that any settlement has been made, you 
find for the defendant; retire and make up your verdict.”’ 

The law does not require a justice of the peace to charge the jury at all; his 
ignorance of the law, as well as propriety, would seem to demand that he should 
not; but if he undertakes to instruct the jury, he must do it correctly and in 
accordance with law. A justice of the peace is generally a man of consequence 
in his neighborhood; he writes the wills, draws the deeds and pulls the teeth 
of the people; also he performs divers surgical operations on the animals of his 
neighbors. The justice has played his part on the busy stage of life from the 
time of Mr. Justice Shallow down to the time of Mr. Justice Wiggins. Who 
has not seen the gaping, listening crowd assembled around his Honor, the 
justice, on tiptoe to catch the words of wisdom as they fell from his venerated 
lips? 

“ And still they gazed, 
And still the wonder grew, 


That one emall head 
Could carry all he knew.” 


1 95 Ga. 615; s. c. 23 S. E. Rep. 188. 2 73 Ga. 594. 
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The instructions given in this case exercised an undue and unwarrantable 
influence upon the jury. Such is to be inferred from the fact that they found 
for the defendant, when the evidence was overwhelmingly in favor of the 
plaintiff. The judge of the Superior Court should have granted the writ of 
certiorari in this case, and it was error to have refused the same. 

Judgment reversed. 


First Woman ApmitTTED TO Practice Law IN MARYLAND. — The . 
Chicago Legal News says : — 


Miss Etta H. Maddox of Baltimore appeared before the clerk of the Court of 
Appeals, in Annapolis, Md., September 11, qualified, and took the oath of admis- 
sion to the bar of Maryland. Miss Maddox is the woman who urged at the last 
session of the legislature, the passage of the bill which entitled women to prac- 
tice law in Maryland, and she is the first woman, as she deserves to be, ever ad- 
mitted to the bar of that State. One by one the States are falling into line, and 


soon there will not be a State in the Union that is so far behind the times as 
to refuse to admit a woman to the bar. 


But the American Bar Association will long occupy the unenviable 
position of refusing to admit women lawyers to its roll of membership, 


although they may be enrolled as counsel in the Supreme Court of the 
United States. 


Tue First Cask Berore THE INTERNATIONAL CourRT OF ARBITRA- 
TION. — The first case to be heard before the International Court of 
Arbitration provided by the Hague Convention, was a claim of the 
United States against Mexico, growing out of what was known as the 
‘* Pious Fund of California.’’ The court assembled at the Hague on 
September 15th, to hear and decide this case. At the opening of the 
court, the Foreign Minister of the Netherlands, Dr. R. Melvil Baron 
van Lynden, reviewed the history of the court, which, he said, had been 
ready for business since January, 1901, but lacked litigants. He 
heartily congratulated the two over-sea republics on taking the initiative, 
and hoped the outcome and experience of the court would contribute 
powerfully to the maintenance of the peace of the world. 

Dr. Matzen, the president of the court, thanked the minister for his 
friendly greetings. and said he hoped the court would become the cen- 
ter of international right. He then opened the first session of the court, 
expressing the hope that the work of the tribunal would harmonize with 
the sublime idea which led to its establishment, and said a glorious 
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result was anticipated from the court, namely, to facilitate the peaceful 
settlement of disputes between States on the basis of respect for right. 

The American and Mexican representatives expressed their thanks 
for the welcome, and said they had full confidence in the impartiality 
and equity of the court. In declaring in advance their intention to 
abide by the decision of the court, the Mexican representatives hoped 
that both great and small powers would follow the lead of the two great 
North American republics. 

The composition of the court was as follows: Dr. F. D. Martens, pro- 
fessor of international law at the University of St. Petersburg, and Sir 
Edward Fry, the former Lord Justice of Appeal of the British Courts of 
Justice, representing the United States; and Prof. T. M. C. Asser, the 
eminent Dutch jurist, and Dr. A. F. de Savorin Lohman, representing 
Mexico, who selected as the fifth arbitrator and president of the court, 
Dr. H. Matzen, president of the Danish Landsthing. 

The court, after a full hearing, decided the Pious Fund controversy 
in favor of the United States, and made an award against Mexico of 
nearly $1,000,000. It is of small consequence that the controversy 
was decided in favor of the United States; itis of great consequence 
that it was submitted to a permanent tribunal of arbitration and settled 
in a judicial forum. The spectacle was sublime, and argued much for 
the future peace of the nations. According to the New York Evening 
Post : ‘‘ The Pious fund originated in 1697 in gifts made in trust to the 
Jesuits from charitable persons, to be devoted to establishing and sup- 
porting Roman Catholic missions in the Californias. The Spanish gov- 
ernment expelled the Jesuits in 1767, and seized all of their property, 
which thereafter was administered by the Franciscans. When Mexico 
gained her independence, she took charge of the fund. In 1842 Mexico 
sold the properties of the fund and guaranteed the Church authorities 
6 per cent on it in perpetuity. At the time California was ceded to 
the United States, Mexico stopped paying this interest. In 1869 
Mexico paid $904,700 arrears on an award made in favor of the Church 
authorities by Sir Edward Thornton. Since then nothing has been 
paid.”’ 


Tue Commission APPOINTED BY THE PRESIDENT TO SETTLE THE CoAL 
Strike. — Under the agreement for arbitration which was finally reached 
between the operators of the anthracite coal mines and the leaders of 
the anthracite miners, and subsequently ratified by the miners themselves, 
the President appointed the following distinguished gentlemen to be the 


: 
nd 
the 
of 

t 

: 
| 
t i 
- 
3 
; 


906 36 AMERICAN LAW REVIEW. 


commission to investigate and pass upon all questions at issue between 
the contending parties : — 

Brig.-Gen. Jonn M. Witson, U. S. A., retired (late Chief of En. 
gineers, U. S. A.), Washington, D. C., as an officer of the Engineer 
Corps, of either the military or naval service of the United 
States. 

E. W. Parker, Washington, D. C., as an expert mining engineer. 
Mr. Parker is chief statistician of the coal division of the United 
States Geological Survey and the editor of the Engineering and Mining 
Journal of New York. 


Judge Grorce Gray, Wilmington, Del., as a Judge of a United 
States Court. 

E. E. Crark of Cedar Rapids, Iowa, Grand Chief of the Order of 
Railway Conductors, as a sociologist, the President assuming for the 
purposes of such a commission that. the term sociologist means a man 
who has thought and studied deeply on social questions, and has prac- 
tically applied his knowledge. 

Tuomas H. Warkxins, Scranton, Pa., as a man practically acquainted 
with the mining and selling of coal. 

Joun L. Spautpinc, Roman Catholic Bishop of Peoria, Ill. Hon. 
Carroit B. Wricnt was at first appointed Recorder of the Commis- 
sion, but was afterwards added to the Commission as a member. 

Brigadier-General Joun M. WIzson is on the retired list of the United 
States Army. He has been Chief of Engineers of the Army, and Super- 
intendent of the United States Military Academy. In 1890 he received 
the degree of LL.D. from the Columbian University. 

Epwarp WHEELER ParRKER is statistician of the United States Geo- 
logical Survey and expert agent of the Twelfth Census. He is but 42 
years old. He is the author of the Annual Government Reports on the 
production of coal, of coke, and of salt, in the United States, and of 
chapters in the annual volumes of the Geological Survey. 

Grorce Gray is Judge of the United States Circuit Court for the 
Third Circuit. He has had a well known and distinguished career ; 
has been Attorney-General of Delaware; Senator of the United States 
for more than two terms; was the leader of the party which upheld 
the policy of President Cleveland on the floor of the Senate; was a 
member of the Peace Commission which met at Paris to settle the 
Spanish War; of the Joint High Commission which met at Quebec in 
1898; and of the International Committee of Arbitration under the 
Hague Convention of 1900. 


JOHN LANCASTER Spacipine has been the Roman Catholic Bishop of 


| 
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Peoria since 1877. He is 62 years of age. He was born Lebanon, 
Ky., in the year 1840, was educated at Mount St. Mary’s College, 
Emmetsburg, Md., at the University of Louvain in Belgium, and in 
Rome. He isthe author of several religious books, essays, and reviews, 
and is a churchman of great distinction. 

Tuomas H. Warkrns, of Scranton, Pa., is a coal merchant of large 
experience and wealth. He has other large business interests, especially 
in Mexican railroads. 


Temporary Injunction AGainst THE Trust.’’ — The profes- 
sion will watch with interest the suit which was begun under the Federal 
Anti-Trust Law in the Circuit Court of the United States for the North- 
ern District of California by MarsHatyt B. Woopwortn, Esq., United 
States District Attorney, acting under the direction of Attorney-Gen- 
eral Knox, against an organization called the Federal Salt Company, 
but popularly known as the ‘‘ Salt Trust.’’ The complaint filed by Mr. 
Woopwoktu tells the story of the operations of this trust. According 
to a condensed statement of the complaint, which we find in the San 
Francisco Examiner, the District Attorney alleges that the defendant 
company carries on interstate and foreign business and controls ninety 
per cent of the trade in the States and Territories named. The thirteenth 
allegation is to the effect that, as to such trade and commerce in salt, 
but for the acts of the defendants, there would be free and unrestrained 
competition. Then follows the charge that the Federal Salt Company 
and the other defendants have violated the Sherman Anti-Trust act of 
July 2, 1890, and the provisions of section 73 of the act of Congress 
of August 27, 1894. The facts on which the allegations of violation 
of these acts rest are set forth and no less than fourteen contracts be- 
tween importers and manufacturers and the Federal Salt Company are 
reproduced verbatim. 

These contracts bind the parties of the first part in every case to sell 
their salt, whether manufactured or imported, only to the Federal Salt 
Company, to deal with no other corporation or company, to produce 
only a certain quantity of salt each year, and to sell it at an agreed price 
to the trust. 

In view of the enormous prices to which the trust has forced the cost 
of salt, the terms of these contracts are interesting. In each instance 
an agreement is made to pay a small annual rent for the term of the 
lease, to take the salt on hand at a fixed price, and to call for a certain 
quantity of new salt each year at an agreed figure. The following 
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table shows the quantities to be taken from each lessor, the maximum 


amount to be had on call each year, and the price per ton agreed to be 
paid by the Federal Salt Company : — 


John Quigley 


F. F. Lund 1.00 
dno. A. Plummer. 7/000 3.00 
1.00 
2.65 
1.25 
1.25 
2.00 


It has often been alleged that, contrary to the ordinary laws of 
nature, combinations of this kind operate to diminish prices instead of 
increasing them, by reason of diminishing the cost of production, | 
transportation and sale. A lurid light is thrown upon this contention 
by the affidavits in this case. One of them presents the following 
prices per ton for salt before and after the promotion of the trust : — 


Before. After. 


6.00 24.00 


Ten affidavits were filed in support of the complaint. Upon the 
hearing of these affidavits the court, Mr. Circuit Judge Morrow pre- 
siding, made a preliminary injunction as follows: — 


And itis further ordered and adjudged that said defendants, and each of 
them, their associates, attorneys, employés, servants and agents, and the 
associates, attorneys, employés, servants and agents of each of them, be in the 
meantime enjoined, restrained and prohibited from further going on, carrying 
out, maintaining or acting in any way, shape, manner or form, under all or any 
of said agreements and contracts mentioned in said petition and bill of com- 
plaint, and from further agreeing, combining, conspiring and acting together as 
to the trade and commerce in salt between the divers States, Territories, Dis- 
trict of Columbia and foreign nations set out and mentioned in said petition and 
bill of complaint, or from charging or collecting from persons engaged in the 
wholesale or retail salt trade, or buyers or ‘consumers of salt in the divers 
States, Territories, District of Columbia and foreign nations, prices in excess 


Price | 
Tons. Per Ton. 
$2.50 
7 XUM 
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of the reasonable market price that would exist were it not for the unlawful 
agreements, contracts, combination, trust, monopoly and conspiracy set out 
and mentioned in said petition and bill of complaint. 


Tue Depication oF Derrorr’s ‘‘ New Tempce or Justice.’’ —On 
the 11th of October the city of Detroit, aided by several distinguished 
lawyers and judges from elsewhere, dedicated a ‘‘ New Temple pf Jus- 
tice.’’ Itis a noble pile worthy of the beautiful city in which it is 
planted — perhaps the most beautiful city in America, and certainly 
not the least enlightened or progressive. We have not space to make 
a detailed report of this very interesting ceremonial, nor even to print 
the names of the long list of distinguished guests, judges and lawyers, 
who attended. We have not even the space to reproduce all of the ad- 
dresses which were delivered, nor a considerable portion of them. 

According to the Detroit Free Press, the closing event of the morn- 
ing meeting was the presentation of portraits of James A. Van Dyke, 
THEODORE Romeyn, James F. Joy, and Grorce V. N. Loruror, whose 
surviving families were all represented in the court room. This was 
done by ALFRED Russel, of the Detroit bar, who delivered a speech 
which is well worthy of preservation. He said: — 


From remote antiquity it has been the approved custom of civilized peo- 
ples to preserve likenesses of those who served well their generation. 

In the old home of the common law, the portraits of its great masters have 
looked 'down, for many centuries, upon successive throngs of students and 
practitioners. 

Following these precedents, we adorn our walls to-day with pictures of four 
great ornaments of this bar, presented to us by their relatives or friends, to 
whom we render our grateful acknowledgments. There will always be dis- 
tinguished men at this bar, but never four more eminent than those we honor 
to-day — James Adams Van Dyke, Theodore Romeyn, James Frederick Joy, 
and George Van Ness Lothrop. 

I may venture to speak of them, as it was my good fortune to know each one, 
as a junior knows his elders, and was the recipient of their confidence and 
friendship, and entertained for them the highest respect. I studied my pro- 
fession with Joy and was examined for admission by Lothrop. 

These men all came to this city from different States of the “‘ old thirteen ’’ — 
Van Dyke, from Pennsylvania; Romeyn, from New Jersey; Joy, from New 
Hampshire, and Lothrop, from Massachusetts; and exemplified the fact that 
the composite citizenship of the West, like the ancient Corinthian brass, made 
of gold, silver, copper and iron, is more valuable than any of its ingredients. 

Men more different in early surroundings and in physical and mental char- 
acteristics can hardly be imagined; but they were all alike in their devotion to 
the noble profession from which they derived their success in life. 
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They were all born in that middle condition, which is equally removed from 

the depression of poverty and the blandishments of riches, and which, accord- 
ing to David Hume, is best adapted to produce extraordinary men. They were 
all of good revolutionary stock, from ancestors well-read and well-bred and well- 
fed, for many generations. 

When they came to the bar the law was properly called “ a learned profes- 
sion,’’ and their great natural endowments had been disciplined and developed by 
severe training and by extensive acquirements in branches of knowledge other 
than the law, before they entered upon its study. 

They were all college men— Van Dyke was at Madison College, New York; 
Romeyn, at Rutgers College, New Jersey; Joy, at Dartmouth College, New 
Hampshire, and Lothrop at Brown University, Rhode Island. Webster, in his 
celebrated oration on Adams and Jefferson, ascribes their influence in part, to 
their college education, which gave them, he said, a broader view and a wider 
range on all problems presented, and added polished armor to native strength. 
I do not mean to intimate that a college education is by any means essential to 
either greatness or usefulness in the aes I only claim that it is the most 
appropriate preparation for it. 

These men had for their compeers men equally strong with themselves, 
like Howard (the author of the Fourteenth Amendment to the United States 
Constitution), and Emmons, and the battles royal in the plain brick courthouse 
at Griswold and Congress streets, where the Telegraph block now is, will never 
be surpassed in these marble halls of justice. These men held law and facts 
in the iron grasp of memory and not in reams of stenographic notes. 

It is not possible, in the allotted time, to describe in detail the busy and 
useful careers of these men, or their individual methods, but I may mention 
that each one stepped aside from the beaten path of the profession to the benefit 
of the community at large. 

Van Dyke effected the incorporation of the fire department and the erection 
of its hall, and was its president; and the department caused the painting of 
yonder portrait by Bond of New York, and has now presented it tous. Van 
Dyke also served as city attorney, alderman, mayor and water commissioner 
and as prosecuting attorney of this county and solicitor of the Michigan Central 
Railroad. 

Romeyn steadily declined political office, but upon a notable occasion, at 
the outbreak of the Civil War, in a public speech at Ann Arbor, of prodigious 
power, rallied the wavering Democracy to the support of the war measures of 
President Lincoln. 

Joy, beginning with the Michigan Central, organized and constructed more 
railroads in this State and in the States west of here than any other citizen of 
his time, to the great and lasting good of the public. He also served as city 
recorder, and in the famous legislature of 1861, which raised money for the 
prosecution of the war. 

Lothrop was a great leader of the Democracy, and sat in the celebrated con- 
vention of 1860 at Charleston, South Carolina, marking the disruption of the 
Democratic party, and when President Cleveland acceded to office Lothrop was 
made minister to Russia. 

The lawyer is most and best made known to the tribunals and the public by 
his faculty of round, clear and dauntless speech, or at least it was so in the day 
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of these men, and to this faculty, as differently exhibited in these men, I will 
make special reference. 

Van Dyke was easy, rapid and exceedingly ornate; often vehement and im- 
passioned, and the favorite of juries. It is well authenticated that the magni- 
ficent orations of Edmund Burke emptied the benches; but Van Dyke chaiced 
his auditors to their seats. Whoever heard him open wished to remain until he 
closed. 

Romeyn’s diction was that of a learned and able counselor, deeply versed, 
not only in the law, but in polite literature. In general, he was dignified and 
impressive, but upon occasions formidable in retort and powerful in invective. 

Joy carried his points by sheer energy and determination. Before both the 
jury and the bench he was aggressive, dogmatic and effective, delivering sledge- 
hammer blows. 

But in Lothrop all excellencies of legal eloquence were combined. With a 
clarion voice, a manner always gallant and sometimes fiery, possessing equal 
accomplishments in every department of the law, ready to be drawn upon on 
the instant, he was a consummate forensic orator, without a peer and without a 
second. As was said of Lord Clarendon, when he spoke “ the fear of all was 
lest he should make anend.’’ It was his to convince the bench, persuade the 
jury and to sway the popular assembly. 

These men were all connected with the formative period of our State juris- 
prudence and guided the courts and legislature of the new State in molding our 
law. Every one of them filled a large space in the public eye and passed a life 
of usefulness and distinction in his adopted city and State. Romeyn, Joy and 
Lothrop attained advanced age, but Van Dyke died at 42, having achieved pro- 
fessional eminence, riches, public honors and universal popularity in twenty 
years from his admission. According to the Roman standard his life was long. 
Their saying was: ‘‘ He has lived long who dies lamented by his fellow- 
citizens.’’ 

Gone are they all. Gone are the judges who gave them decisions, right or 
wroug. Gone are the people and things contended and decided about. 

Gone, also, are the fierce passions and bitter rivalries engendered by their 
forgotten controversies. But the memory of their public services, their fidelity 
to their clients, and the courts, and to society at large — in one word, to duty — 
will long remain and should always be cherished by this bar. 

When the English artist Wilkie visited Spain, and the treasures of painting 
in the monastery attached to the palace of the Escurial, he was conducted by an 
aged monk, and they lingered before a large picture of the ‘‘ Last Supper ”’ in 
the refectory. The monk said: “ You admire that picture; so doI; but my 
admiration is mingled with other feelings. When I entered here a young man, ~ 
here hung this picture. All they who were with me in this monastery at that 
time have passed away, and so have nearly all who came after me; and here I 
remain, and there is that picture, and when I look at the figures in it, I remem- 
ber those who have been with me, likewise looking at it. I am sometimes 
tempted to think that we are the shadows and that picture the reality.’’ 

This massive building will outlast every one in this large assembly, and those 
who come long after us at this bar will look at these pictures with feelings akin 

to those of the old monk. 
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Tue Extinction OF Fintanp. — Finland has hitherto been a repub- 
lic within the dominions of the Czar. It was conquered by Russia in 
the year 1809, and the brave resistance of its inhabitants was such as 
to extort from their conqueror the concession of a free constitution, 
which, however, was not put in full force until many years later. Since 
that conquest Finland has been a Grand Duchy of the Russian Empire, 
and one of the titles of the Czar has been that of the Grand Duke of 
Finland. Recently, however, the process of Russianizing Finland, of 
suppressing her ancient liberties, of establishing a censorship of her 
press, has gone on in the face of the civilized world, if, in the face of 
such a spectacle, any part of the world which looks on and does not 
protest can said to be civilized. This suppression began in the form 
of an imperial manifesto, secretly prepared in St. Petersburg and prom- 
ulgated on February 15, 1899. During the time which has elapsed 
since that date, the English have been engaged in suppressing two free 
republics of the white race in South Africa, though it has not sup- 
pressed their personal or even their political liberties, except to change 
their sovereign ; and the United States has been engaged in suppressing 
the insurrection of Asiatic races in the Philippine Islands, though it has 
been doing this to give them a larger measure of political and personal 
liberty than they ever enjoyed before. But the suppression of the 
liberties of Finland by the Czar appears to be the most brutal and 
shameful reaction from freedom to absolute despotism. She now has 
no laws other than the will of the Czar. That will is represented by a 
Governor-General appointed by the Czar. The name of this official at 
the present time is Nicolai Ivanouttry Bobrikoff. He is a thorough 
believer in Russification. It is said that when the colonel of a 
Finnish regiment ventured to allude to the law as something existing in 
Finland, this Governor-General replied: ‘‘I am your law.’’ An in- 
sight into the progress of this shameful business may be gathered from 
an article in the Outlook (New York), written by Mr. Herman Mon- 
tague Donner, president of an organization called ‘‘ The Finnish 
American Municipal League,’’ a body created to advance the establish- 


ing of Finnish colonies in the United States. Among other things, Mr. 
Donner says: — 


The famous imperial manifesto of February 15, 1899, which, prepared with 
the utmost secrecy in St. Petersburg and forced upon the Finnish people with 
threats of violence and bloodshed in case of opposition, did away, with a single 
stroke of the Czar’s pen, with all the sacredly guaranteed constitutional liber- 
ties of the Finnish nation; brought consternation and wailing and gnashing of 
teeth upon the unhappy country whose spontaneous and mighty popular protest 
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passed unheeded and scorned; and has formed the basis for continued acts of 
oppression and abuse on the part of the notorious Governor-General Bobrikoff 
and his minions. * * * 

Bobrikoff, a man of low origin and brutal antecedents, the perfect type of 
the gang-boss and the military bully, proceeded zealously with his program of 
Russianization. The Finnish governors of provinces were constantly interfered 
with through the medium of St. Petersburg, and then turned out of office on 
one flimsy pretext or another, and their places given to Russian creatures of 
the Governor-General; those most contemptible of government devices, the 
twin systems of paid spies and agents provocateurs, were introduced among a 
people proud of their allegiance to law and order and imbued with a strong 
sense of personal honor and integrity; the press, an instrument of more general 
intelligence and weight than either Germany or France, was effectively gagged 
by the suppression of four-fifths of the organs, Swedish especially; the right 
of public meeting was prohibited; even private gatherings were interfered with; 
the schools were compelled to include Russian in the curriculum, and educators 
of national reputation forced to resign on the most trivial pretenses to make 
way for subservient Russian tools. 

With this determined and universal opposition the authorities found them- 
selves powerless to cope. Emigration took on alarming proportions; whole 
districts were ere long denuded of young men, and the fields were in conse- 
quence left idle and uncultivated, with the certain prospect of unheard of hard- 
ship, famine and suffering. At this time of writing the Finlanders are leaving 
their land at the rate of five hundred to eight hundred a week, the great major- 
ity of them embarking for the ports of Quebec and New York. The Russian 
authorities, who, singularly enough, appear to have overlooked this contingency, 
are at their wits end how to grapple successfully with the problem; Bobrikoff, 
in particular, is reported to be furious beyond measure, and to be contemplating 
the forbidding of all emigration, though he would in such case be in a position 
not unlike that of Canute bidding the waves retire. 


New York State Bar Association. — Dr. R. Masujima, of Tokio, 
a distinguished member of the bar of Japan, has accepted the invita- 
tion of the New York State Bar Association to deliver the annual address 
and read a paper, coming to Albany expressly for that purpose. 

Dr. Masujima has selected as the title of his address, ‘‘ The Present 
position of Japanese Law and Jurisprudence,’’ and as the subject of his 
paper, ‘‘ Japanese Law in Relation to the Status of Foreigners.’’ The 
address, we are informed, will be upon popular lines, reference being 
made to the present state of Japanese law and jurisprudence, with ex- 
planation of the Japanese codes in relation to their place in historical 
jurisprudence. ‘The essay will treat of the civil and commercial rela- 
tions of foreigners, or foreign companies or corporations, who may 
reside, carry on business, or conduct their affairs, or whose interests 
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may remain or be represented in Japan, giving a general view of the 
rights and immunities of foreigners in regard to their positions, both in 
the civil as well as in the commercial code. 

Dr. Masujima graduated in English law at the University in Tokio, 
and was afterwards called to the bar at the Middle Temple, London, 
in the year 1883. He was one of the chief promoters, and the first 
president of the English Law School at Tokio, established in 1885. 

He has recently been appointed the legal adviser of the British Lega- 
tion in Tokio, which, in itself, evinces his high standing at the bar. 


THe NationaAL OWNERSHIP AND OPERATION OF ANTHRACITE COAL 
Mixes. — The platform of the New York State Democratic Convention, 
adopted at Saratoga on the Ist of October, begins by stating that: — 


The Democrats of New York in convention assembled, renewing their alleg- 
iance to the time-honored political principles of Thomas Jefferson, believe that 
the application of those principles of Federal and State governments is partic- 
ularly essential at the present time to the welfare of our country. 


After pronouncing definitely upon several important questions, it 
says: — 


We advocate the national ownership and operation of the anthracite coal 
mines by the exercise of the right of eminent domain with just compensation to 
owners. Ninety per cent of the anthracite coal deposits of the world being in 


the State of Pennsylvania, national ownership can but be in the interests of the 
whole people. 


Fuel, like water, being a public necessity, we advocate national ownership 
and operation of the mines as a solution of the problem which will relieve the 
country from the sufferings which follow differences between labor and capital 
in the anthracite mines. This course will insure peace in the mining regions 


and remove the cause for differences leading not only to suffering, but ofttimes 
to bloodshed and insurrection. 


It will relieve the consumers of coal, not only in this State, but throughout 
the whole country; insure steady employment and ample compensation to labor; 
transfer children from the mines to the schools; insure, strengthen, and pre- 
serve the stability of the business interests and popular institutions of our 
country. Whatever differences of opinion may exist over other propositions of 


public ownership, the propriety of that policy as applied to anthracite coal 
mines must be apparent to every citizen. 


On the 21st of the same month the anthracite coal strike was settled 
through the interposition and wise and persistent exertions of the 
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President of the United States. Although that strike left behind it a 
great train of distress, which cannot be relieved for many months to 
come, yet in any possible view of the question, and without any dis- 
position to trench on party politics, it is safe and just to say that the 
foregoing resolution is one of the most visionary ever put forward by a 
great political party. Especially is it farthest from the doctrines of 
Thomas Jefferson, which the opening resolution of this platform re- 
affirms. No power has been granted to the general government by 
the Constitution, such as would enable it to go into the business of 
mining and shipping coal for private consumption, through the exercise 
of the right of eminent domain. Such a power could not be ascribed 
to the power to regulate interstate commerce, because, assuming that 
the mining of anthracite coal within one State for shipment into another 
State is commerce, yet the grant of the power to regulate commerce 
assumes that a commerce already exists which is capable of being regu- 
lated, and it does not authorize the General Government to create a 
commerce. Nor could the supplying of anthracite coal to the inhabit. 
ants of a particular State, or of different States, be regarded as a 
public use under any existing theory of what a public use is, within the 
meaning of statutes authorizing the taking of private property for public 
use. We have to take a long step in advance before we can regard the 
production and distribution of a particular commodity to private con- 
sumers as a public use. It is true that fuel, like water, is, as the above 
resolution recites, a public necessity; but so far as we know, no states- 
man, except of the Populistic and Socialistic variety, has put forward 
such a proposition as that the General Government can take possession 
(for example) and impound the waters of the Sacramento river flowing 
wholly within a State in order to relieve the ‘* public necessity ’’ of (let 
us say) the people of Sacramento, or of San Francisco, or other people 
within the State of California or elsewhere. The General Government 
can and does deal with waters situated wholly within a State, only on 
the footing of their being navigable waters. Fuel is no more a public 
necessity than food; and the proposition that would put the govern- 
ment of the United States into the business of mining anthracite coal 
would not have to be extended at all to put it into the business of rais- 
ing wheat in Kansas or Nebraska. Coal mining is, in the eye of the 
law, as much a private occupation as farming is; and the proposition 
embodied in the above resolution would not have to be extended at all 
to put the General Government, in the exercise of the supposed right 
of eminent domain, and without any constitutional grant or warrant of 
authority, into the business of any other species of mining, or of man- 
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ufacturing, or of farming. State socialism could scarcely go farther, 
Such a proposition would change the whole structure of our institutions, 
Now that the temporary necessity which called forth this resolution has 
happily passed away, its folly and lunacy become apparent. It can- 
not be read without mingled laughter and amazement: laughter at the 
hair-brained conception that the General Government has power to go 
into such a business; amazement, that a State convention of a great 
political party, many of them lawyers, could put forth such a proposi- 
tion and challenge public opinion upon it. 


Coat Minne py Recetvers. —A proposition just about as lunatic 
as the plank in the New York Democratic platform, to have the General 
Government condemn and operate the anthracite coal mines, was put 
forward by a Boston lawyer, whose name we spare from printing, in a 
pamphlet of 63 pages entitled, ‘‘ The Coal Mines and the Public,” in 
which he attempts seriously to advocate the proposition that it is 
within the competency of the judicial tribunals to appoint receivers of 
the coal-carrying railroads, — that is to say, of the railroads carrying 
anthracite coal from the anthracite coal regions to the seaboard. This 
proposition, and this pamphlet, seem too foolish for much discussion in 
a legal publication. A large portion of it is devoted to an attempt to 

. justify the conclusion of the learned (?) author upon the doctrine of 
the Supreme Court of the United States in Munn v. IIlinois.1_ There is 
nothing on earth in that decision, assuming it to ,be sound,? and it 
has been subsequently maintained by the court which rendered it by 
a bare and tottering majority, — which the wildest dream could distort 
into the idea that it is competent for a judicial tribunal to take charge, 
by a receiver, of the business of a solvent coal-carrying railroad, 
merely because the railroad company cannot get coal to carry. It will 
be remembered that, in the Munn case, the Legislature of Illinois had 
passed a statute fixing the tariffs which might be charged by grain 

elevators in the city of Chicago; and the sole question was whether 
this statute ought to be upheld as within the competency of the Legis- 
lature of a State,— in other words, whether it was constitutional. 
The Supreme Court of the United States held that the grain elevators of 


194 U.S. 113; aff’g 69 Ill. 80. lishing Company v. Associated Press, 
2 It has been overruled by the Su- and it has no doubt been overruled 
preme Court of Missouri—yes—in by sundry justices of the peace. 
its elaborate judgment in Star Pub- 
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Chicago stood within the very gateways of commerce, and that the 
warehousing of grain by them was an employment ‘‘ affected with 
a public interest,’’ and on that ground upheld the statute. If the 
Legislature of Pennsylvania had enacted a statute fixing the maximum 
rates which the coal-carrying railroads within that State might charge 
for the carriage of anthracite coal, and if one of those railroad compa- 
nies had refused to comply with the statute, and if the State of 
Pennsylvania had thereupon commenced a proceeding against it to 
compel it to comply with the statute, or to recover the penalty de- 
nounced against it for its refusal to do so, some analogy would be pre- 
sented by the case thus made to the Munn case. But, as pointed out 
in a trenchant editorial in the New York Evening Post, this attempt to 
lug in the doctrine of the Munn case falls flat, when it is considered 
that there is no statute of Pennsylvania requiring a railroad to carry 
coal which has’not been offered toit to carry. During the whole period 
of the strike, the coal-carrying railroad companies would gladly have 
carried, and in fact did carry, all the coal which they could get for that 
purpose. Nor do we know that there is any statute in the State of 
Pennsylvania, or any statute on the statute books of the United States, 
requiring a coal-mining company to mine coal at all. Such companies 
mine coal when they can do so at a profit; in other words, when they 
are induced to do so by their own interests. They mine coal from the 
same motive that a farmer in Minnesota sows and reaps wheat. The 
same editorial in the New York Evening Post quaintly says: ‘‘ Nor do 
we believe that a law will ever be passed requiring an owner of coal 
property to mine more than he can.’’ This sentence sizes up the lunacy 
of the proposition and the pamphlet under discussion. Further on in 
his book this philosopher, who is about as sage as the one who 
debated with King Lear, says: ‘‘ Where a trust right in the real estate 
of another exists, a court of equity, in the absence of a statute, can 
enforce that right.’’ But what trust right exists in the real estate of 
the anthracite coal-mining companies, and in whose favor does that 
right exist, and by what instrument of trust has it been created? Has 
it been created by deed, or by will, or by any other of the recognized 
modes by which trusts are created, which are enforceable in courts of 
equity? Our philosopher goes on to say : — 


Where a claimant’s right isa right to active operations a court of equity 
will, where it is necessary, protect him in the exercise of his right by injunction 
against interference with him, or will, if more convenient, exercise the right in 
his behalf by appointing a receiver of the property and putting such receiver in 
charge of the property and having him operate it for the benefit of all concerned. 
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The first clause of this proposition describes just what the mine 
owners wanted. They wanted protection at the hands of the govern- 
ment, howsoever they could get it, by the injunctions of courts of equity, 
Federal or State, or by the sheriff and his posse comitatus, or by the 
State mining police, or by the State militia, or by the army of the 
United States, — to enable them to exercise the right of using their own 
property for their own profit, and for the public good. Upon what 
theory could this right be accorded to them by taking their property 
away from them, they being guilty of no wrong, and vesting it in the 
hands of a receiver? Upon what theory of the powers of a court of 
equity could such a court go into the coal mining business? How 
could a judge upon the bench, gowned or ungowned, learned or un- 
learned, deflect his court from ‘‘ judicial matters,’’ and go into 
the business of anthracite coal mining, with all the complications in- 
volved in that business, so as to supply the public with anthracite coal 
‘* at a reasonable price?’’ Upon what principle shall a mine owner’s 
property be taken away from him and put in the hands of a receiver, 
because he has refused to submit it to the government of an unincorpo- 
rated trades union, headed by a mischievous adventurer and marplot? 
The public ought to be able to understand — at least the sensible 
portion of the public —that this whole struggle has been a struggle 
over the question whether the anthracite coal mining companies shall 
continue to own and operate their own properties, or whether they shall 
turn over the operation, and consequently the practical ownership of 
those properties, to the Miners’ Union, a body of men which is unincor- 
porated, which has no fund answerable for its torts, and which is in no 
practical sense responsible before the eyes of the law. Narrowed 
down still further, the whole question is whether the owners of those 
properties shall be allowed to possess and operate them, or whether 
they shall be possessed and operated by Mr. Mitchell. 
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CARRIERS OF PassENGERS: PoLice Duties or Carrrer — Duty To 
Protect PassENGERS FROM Necro Tramps ARRESTED FOR STEALING 
Rive on Train — Decree or Care Demanpep oF CarRIER’s SERVANTS 
IX PROTECTING ITs PassENGERS AGaAInst OTHER PASSENGERS OR IN- 
TRUDERS. —The proposition suggested by these headlines received an 
illustration in the recent case of Savannah &c. R. Co. v. Boyle,' decided 
by the Supreme Court of Georgia. Before stating the application or 
the refusal of application made by the Georgia court of the well-settled 
principles governing this subject, we will state those principles, with 
which the Georgia court agrees, citing some of the applicatory cases. 

It is well settled that a common carrier of passengers is under the 
general duty of protecting his passengers from violence, insult, or fraud, 
whether committed by other passengers, by intruders upon his vehicle, 
or by his own servants.? It is equally well settled that, with respect 
to this duty, the carrier does not stand Hable as an insurer of the safety — 
of his passengers; in other words, that he is not bound to guard his 
passengers against violence, insult, fraud, etc., absolutely and at all 


1 42 S. E. Rep. 242. 

23 Thomp. Neg., 2 Ed., § 3083; 
Wright v. Chicago &c. R. Co., 4 Colo. 
App. 102; s.c. 35 Pac. Rep. 196; Rich- 
mond &c. R. Co. v. Jefferson, 89 Ga. 
554; s.c. 17 L. R. A. 571; Chicago &c. 
R. Co. v. Pillsbury, 123 Ill. 9; Spring- 
field &c. R. Co. v. Flynn, 55 Ill. App. 
600; Louisville &c. Ferry Co. v. Nolan, 
135 Ind. 60; s. c. 34 N. E. Rep. 710; 
Evansville &c. R. Co. v. Darting, 6 Ind. 
App. 375; s. c. 33 N. E. Rep. 636; Win- 
negar v. Central Pass. R. Co., 85 Ky. 
548; s.c. 4S. W. Rep. 237; Louisville 
&c. R. Co. v. Ballard, 85 Ky. 307; 
Louisville &c. R. Co. v. McEwan, 17 
Ky. L. Rep. 406; s. c. 31S. W. Rep. 
465; Louisville &c. R. Co. v. Finn, 16 
Ky. L. Rep. 57; Kinney v. Louisville 
&c. R. Co., 99 Ky. 59; s. c. 34 S. W. 
Rep. 1066; Lucy v. Chicago &c. R. Co., 
64 Minn. 7; s. c. 31 L. R. A. 551; 65 N. 
W. Rep. 944; Illinois &c. R. Co. v. 


Handy, 63 Miss. 609; Illinois &c. R. 
Co. v. Minor, 69 Miss. 710; s. c. 16 L. 
R. A. 627, and note; Spohn v. Missouri 
&c. R. Co., 87 Mo. 74; s. c. 2 West. 
Rep. 121; Sira v. Wabash R. Co., 115 
Mo. 127; West Memphis Packet Co. v. 
White, 99 Tenn. 256; s. c. 38 L. R. A. 
427; 41 S. W. Rep. 583; Collins v. 
Texas &c. R. Co., 15 Tex. Civ. App. 
169; s. c. 39 S. W. Rep. 643; St. Louis 
&c. R. Co. v. Mackie, 71 Tex. 491; s.c. 
1 L. R. A. 667; International &c. R. 
Co. v. Miller, 9 Tex. Civ. App. 104; 
Connell v. Chesapeake &c. R. Co., 98 
Va. 44; s. c. 248. E. Rep. 467; Gilling- 
ham v. Ohio River R. Co., 35 W. Va. 
588; s. c. 14 L. R. A. 798; 14 S. E. 
Rep. 248; Craker v. Chicago &c. R. Co., 
36 Wis. 657; St. Louis &c. R. Co. v. 
Meyer, 40 U. S. App. 554; s. c. 77 Fed. 
Rep. 150; 23 C. C. A. 100. But see 
Pounder v. Northeastern R. Co. (1892), 
1 Q. B. 385. 
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events, but that his duty is discharged when he exercises to that end 
the high degree of care which the law in general puts upon carriers to 
the end of promoting the safety of their passengers,! which care has 
been often characterized, in words or in substance, as the highest prac. 
ticable degree of care and diligence.? The meanifig is well stated 
by Suipman, J., when he says that carriers of passengers are ‘‘ bound 
to exercise the utmost vigilance and care in maintaining order and 
guarding the passengers against violence from whatsoever source aris- 
ing, which might reasonably be expected to occur, in view of all the 
circumstances, and the number and character of the persons on 
board.’’* The stress of the question lies inthe inquiry indicated by the 
language above italicised by us, what danger to a passenger, from a fel- 
low passenger or from an intruder, the carrier ought to anticipate in the 
discharge of the extreme degree of care which the law puts upon him to 
the end of promoting the safety of the passenger. And here we have 
a proposition which, to some extent, fits the facts of the Georgia case 
referred to at the beginning of this note. The proposition is that the 
carrier will not be liable for an injury visited upon one passenger by 
another, and by parity of reasoning by an intruder, unless the con- 
duct of the passenger or intruder inflicting the injury is such as to 
excite apprehension for the safety of other passengers at his hands in 
a reasonably prudent person,‘ or, as the Georgia court in the case 


1 Tall v. Baltimore Steam Packet Broadway &c. R. Co., 55 N. Y. 108; 
Co., 90 Md. 248; s. c. 44 Atl. Rep. Hendricks v. Sixth Ave. R. Co., 12 
1007. Jones & Sp. (N. Y.) 8; Pittsburgh 

2 Wright v. Chicago &c. R. Co.,4 &c. R. Co. v. Hinds, 53 Pa. St. 512; 
Colo. App. 102; s.c. 35 Pac. Rep. 196; s.c. Thomp. Carr. Pass. 295; Pitts- 
Flint v. Norwich &c. Transp. Co., 34 burgh &c. R. Co. v. Pillow, 76 Pa. St. 


Conn. 554; s. c. 6 Blatchf. (U. S.) 
158; Holly v. Atlanta Street R. Co., 61 
Ga. 215; s. c. 7 Reporter, 460; Kinney 
v. Louisville &c. R. Co., 99 Ky. 59; 
s.c. 34S. W. Rep. 1066; Sherley v. 
Billings, 8 Bush (Ky.), 147; Goddard 
v. Grand Trunk R. Co., 57 Me. 202, 
213, per Walton, J.; Mullan v. Wis- 
consin &c. R. Co., 46 Minn. 474; s. ¢. 
10 Rail. & Corp. L. J. 254; 49 N. W. 
Rep. 249; New Orleans &c. R. Co. v. 
Burke, 53 Miss. 200; s. c. 4 Cent. L. J. 
539; Illinois &c. R. Co. v. Minor, 69 
Miss. 710; s.c. 16 L. R. A.627; Spohn 
v. Missouri &c. R. Co., 101 Mo. 417; 
s.c. 148. W. Rep. 880; Putnam v. 


510; West Memphis Packet Co. v. 
White, 99 Tenn. 256; s. c. 38 L. R. A. 
427; 41S. W. Rep. 583; Gillingham v. 
Ohio &c. R. Co. 35 W. Va. 588; s. c. 14 
L. R. A. 798. 

8 Flint v. Norwich &c. Transp. Co., 
34 Conn. 554. ‘ 

4West Memphis Packet Co. v. 
White, 99 Tenn. 256; s.c. 41S. W. 
Rep. 583; 38 L. R. A. 427. In this 
case a passenger was shot by a fellow- 
passenger who was recklessly handling 
a loaded gun on the deck of an excur- 
sion steamer. A verdict in favor of 
the plaintiff was sustained. 
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under comment better puts it, ‘‘an extremely careful person.’’ The 
Georgia case, Savannah &c. R. Co. v. Boyle, arose on a demurrer to 
a petition. The allegations of the petition substantially were that two 
negro tramps had secreted themselves and were stealing a ride upon 
the defendant’ passenger train; that they were arrested by the serv- 
ants of the carrier and brought inside a coach, but were not searched 
for the purpose of ascertaining whether they carried deadly weapons on 
their persons; that they attempted to escape and their escape was re- 
sisted by the servants of the carrier ; that, in endeavoring to make good 
their escape, one of them drew the pistol and fired upon one of the 
train servants, and in so doing accidentally hit and wounded the plain- 
tiff. The petition predicated negligence on the part of the defendant 

failing, through its servants, to anticipate that these negro tramps 
might be dangerous persons and armed, and in failing to search them 
for deadly weapons on bringing them into the cars. But the court 
held that, upon ordinary experience, there is nothing in the character 
of a tramp which necessarily indicates that he is a dangerous person, 
but that as a rule negroes are not dangerous persons; and, as there 
was nothing alleged in the petition as to the character of these tramps, 
or whether the employés of the defendant had knowledge of their char- 
acter, or whether, from their past experience, the employés had reason 


to believe that tramps engaged in stealing a ride were dangerous per- 
sons,—the court concluded that an extremely prudent person was 
not bound to presume that a negro tramp stealing a ride on a train was 
such a dangerous person that he should not be permitted to stay upon 
the train unsearched and unbound. The court accordingly reversed 
the judgment of the court below, which overruled the demurrer to a 
petition. 


CorroraTion: RiGut TO RETIRE PREFERRED STOCK AND IssvE Bonps 
THEREFOR — Power or Corporations TO PuRcCHASE AND THEIR 
own SHares. — The Court of Errors and Appeals of New Jersey, in an 
opinion delivered by Mr. Justice Van Sycxet, filed October 11th, 1902, 
reversed the decree of the Court of Chancery and dissolved the injunc- 
tion issued by that court on the application of Miraim Berger against 
The United States Steel Corporation.2 This case is of importance on 
account of the vast financial interests involved, as well as by reason of 
its judicial construction of the supplemental corporations act of New 


1 42 S. E. Rep. 242. 2 53 Atl. Rep. 68. 
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Jersey, approved March 28th,1902. The United States Steel Corpora- 
tion was organized in February, 1901, with an authorized capital stock 
of $1,000,000.000, one-half of which is represented by preferred and 
one-half by common stock. Yearly cumulative dividends of seven per 
cent are to be paid upon the preferred stock before any dividend is pay- 
able on the common stock. On April 1st, 1902, the board of directors 
passed a resolution providing, among other things, that, ‘‘ to the extent 
that holders thereof shall consent thereto, 2,000,000 shares of the pre- 
ferred stock of the corporation now outstanding shall be redeemed and 
retired out of bonds or out of the proceeds of bonds of said corporation, 
which bonds shall bear interest at the rate of five per cent, payable semi- 
annually, the principle payable in sixty years and redeemable at 110 
after ten years out of a sinking fund to be provided, or any other funds 
of the corporation.’’ The bonds were to be secured by mortgage on 
all of the present and future property of the corporation and shares 
held by it in other corporations. Reasonable opportunity was to be 
given to the preferred stockholders of record, on a date to be fixed in 
the notice to subscribe for their ratable shares of $200,000,000 of the 
bonds, payable in preferred stock at par and being 40 per cent of their 
respective holdings. At a special meeting called, due and legal notice 
of which was given, the resolution was ratified by a vote of shares rep- 
resenting more that 99 per cent of the entire stock outstanding. A 
certificate of adoption and ratification of said resolution, duly signed 
and attested, together with written assent, in person or by proxy, of 
two-thirds in interest of each class of stockholders was duly filed in the 
oflice of the Secretary of State of New Jersey, as required by Section 
27 of the New Jersey Corporations Act. The complainant, who was a 
holder of preferred stock of the corporation, filed her bill to enjoin 
the issue of these bonds to retire the preferred stock. The Court of 
Chancery granted an injunction, and the case came before the Court of 
Errors and Appeals of New Jersey upon an appeal from the chancellor’s 
order. 

The grounds urged by the complainant for continuing the injunction 
issued by the chancellor were as follows: First, that the resolution of 
the board of directors and Section 29 of the Corporations Act upon 
which the resolution was based, provide for the retirement of certain 
shares of stock; whereas, under the proposed scheme, the shares to 
be purchased are dependent upon the option of the respective owners 
of preferred stock of selling their holdings to the corporation at 
par; and hence, the number of shares which may be retired by this 
plan is uncertain. Second, that the corporation is without authority 
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to issue bonds in payment for the stock to be purchased by it. Third, 
that the proposed scheme for retiring stock leaves the shares of those 
persons who are unwilling to sell their holdings to the corporation at 
par, subject to the mortgage to be given for securing payment of the 
bonds, and hence, in effect, it works a preferential distribution of the 
capital and not a ratable distribution among all the holders of the pre- 
ferred stock. Fourth, that the supplemental corporations act, ap- 
proved March 28th, 1902, is special in its nature and impairs vested 
rights in providing that stock may be retired with the consent of two- 
thirds in interest in each class of stockholders in person or by proxy, 
at a meeting called for such purpose, in the manner provided in section 
27 of the Act of 1896. Fifth, that the plan for retirement of stock 
was expensive and inimical to the best interests of the corporation. 
The Court of Errors and Appeals rules adversely on all these points. 

The court holds that the words ‘‘ certain shares ’’ cannot be construed 
to mean that particular shares shall be designated, or that the names of 
the holders thereof shall be specified. The resolution could do no 
more than declare what number of shares the corporation desired to 
retire ; otherwise the act of a single dissentient might deprive the two- 
thirds assenting stockholders of the right given them by statute to re- 
tire their stock by purchase; or, on the other band, it might give the 
majority power to make an unjust discrimination of selection against 
the minority. Such a construction as that contended for by the re- 
spondent would manifestly be in contravention of the purpose of the 
statute, in that it would practically strike out of section 29 one of the 
modes prescribed for retiring stock. 

On the second proposition the court rules that the right to purchase 
logically and necessarily implies and carries with it the right to make 
such terms of payment as may be agreed upon with the vendor; that, 
by the settled rule of interpretation in the absence of any expression 
to narrow its significance, the word ‘‘ purchase’’ must be given its 
ordinary and well understood meaning, as accepted in daily business 
transactions, hence in the absence of any statutory restraint upon the 
corporation, the right to buy carries with it the right to create a debt 
for the purchase price of the thing bought, which debt may be secured 
by the issue of notes and bonds and the giving of a mortgage, or other- 
wise. The court further points out that the amended certificate of 
incorporation, as well as section 1 of the corporations act, expressly 
provides the right to mortgage all the property then held or thereafter 
acquired, not only for debts contracted in carrying on its various 
branches of business, but also for the purpose of attaining or fur- 
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thering any of its business. That being so, it logically follows that 
the bonds may be sold on the market and stock purchased, according 
to the resolution, with the proceeds; or the company may offer the 
bonds to all stockholders who are willing to accept them on the same 
terms. 
The learned justice, in considering the third point contended for by 
the respondent, holds that those who do not accept the plan and re- 
fuse to surrender their stock in exchange for bonds are in exactly the 
same position as if the proposed purchase were to be made for cash. 
The fact that those who do not accept the plan and sell their shares to 
the corporation will have an additional mortgage debt underlying their 
stock, impairs no vested right. The same opportunity is given all 
to accept the offer; the position occupied by the complainant is of 
her own option. She acquires her shares subject to the provisions of 
the act of 1896 and the certificate of incorporation, which authorize a 
retirement of the stock in the manner adopted; hence, the complainant 
holds her shares of stock subject to all the consequences which might 
legally arise under the provisions of said act and of said certificate of 
incorporation. The opinion discusses at length, and by reference to 
numerous cases, the effect of the provision in the Supplemental Act of 
1902, which relates to the mode of retiring stock and voting on resolu- 
tions therefor, and concludes that the due observance of the provisions of 
the act will be an assurance to those who may be induced to purchase 
the bonds of having a substantial basis as an investment; that the sup- 
plemental act is a restraining and not an enlarging act, and its provisions 
must be observed to render the retirement of shares by purchase 
legal. 

Taking up the point raised by the respondent, wherein it was urged 
that the manner in which the conversion plan is to be carried through 
is expensive (the evidence showing that the firm of J. P. Morgan & Co. 
was to receive $10,000,000 in commissions), the court says: — 


The plan was adopted by the requisite vote with full knowledge of its purport, 
communicated in a circular accompanying the call of the stockholders’ meeting, 
and, therefore, in the absence of fraud, it is not the province of this court to 
substitute its judgment for that of the directors and shareholders, and declare 
that a less expensive or more beneficial plan could have been resorted to suc- 
cessfully. Nor can any feature of the plan, expressly authorized by the by-laws 
adopted before the complainant became a shareholder, be the subject of judicial 
control so long as it is not inimical to any constitutional mandate, the end to be 
attained being, as in this case, duly authorized by law. The means adopted to 
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acquire the benefit of the authorized retirement become part of the business of 
the company, with which this court can interfere to no greater extent than it 
can with other lawful corporate transactions. 


The decree of the Court of Chancery was reversed and the injunction 
dissolved.! 


ConsTITuTIONAL Law: RemovaL FROM OFFICE OF SHERIFF — 
Grounps ON WuicH Removal May se Mapr or 
GovERNOR ConcLusIvE. — The Court of Appeals of New York has 
sustained the decision of the Appellate Division of the Supreme Court 
in the Second Judicial Department in Re Guden.2 Charles Guden, the 
petitioner, was elected sheriff of Kings County at the election of 1901, 
and thereafter duly qualified and took office. Subsequently, charges 
having been presented against him, alleging acts of misconduct com- 
mitted prior to his election, the Governor, after a hearing, ordered his 
removal from office and appointed Norman S. Drke in his stead, who, 
acting under his certificate of appointment, took possession of the 
books and papers appertaining to the office of sheriff. The petitioner, 
asserting that his removal was violative of the provisions of the State 
constitution, and was ineffective, instituted this proceeding to compel 
the delivery to him of the books and papers belonging to such oflice 
and in possession of said Norman S. Dike. The history of this case, 
together with the opinion of Mr. Justice Gaynor, sitting in the Supreme 
Court of the State of New York, for the County of Kings, and the 


1 Berger v. United States Steel Co. consent to the case being set down for 


(N. J.), 53 Atl. Rep. 68. Notwith- hearing in the Court of Errors and 


standing the fact that the opinion in 
the above case of Berger v. United 
States Steel Corporation was filed in 
the Court of Errors and Appeals, 
October the 11th, 1902, Vice-Chan- 
cellor Emery of New Jersey decided 


the suit of Hodge v. United States. 


Steel Corporation in favor of the com. 
plainants, and granted an injunction 
restraining the issue of $200,000,000 
bonds in place of preferred stock of a 
like amount. The order of injunction 
was granted October 29th. The re- 
straint, however, is allowed only upon 
condition that the complainants shall 


Appeals at its next term. From the 
reports given of the Chancellor’s 
opinion in the public press of October 
30th, it appears that the complainants 
have raised several questions which 
were not presented in the Berger case, 
the principal point being on the ques- 
tion of dividends, which, itis claimed, 
were not paid in compliance with the 
act of 1902, and that the plan adopted 
for the retirement of the preferred 
stock was prematurely made. 

2 In re Guden, 171 N. Y. 529; s. ¢. 
64. N. E. Rep. 451; affg. 71 App. Div. 
CN. Y.) 422. 
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decision of the Appellate Division of the Supreme Court in the Second 
Judicial Department, was considered at some length in the May-June 
issue of the Revirw. Briefly stated, Mr. Justice Gaynor held that the 


power of removal, vested in the Governor by Article 10, Section 1 of. 


the State Constitution, is not an arbitrary power; that the Governor 
exercised his power of removal without jurisdiction, and that, conse- 
quently, GuDEN was the rightful possessor of the office ; that a removal 
could only take place for an offense committed in office, and that, 
although the offense charged related to the future conduct of the sheriff 
in such office, this clause of the constitution must be interpreted in 
harmony with our theory and system of government, and also with the 
law and practice in like case as it had existed up to the time of its 
enactment. The learned Justice based his decision chiefly upon the 
common-law power of removal. He contended that the words had a 
settled meaning at the time they were put in the constitution, and 
theretofore had not been taken to mean a power of removal for any- 
thing done by the official before he came into office; but, whenever 
exercised, it was done in cases of neglect or misconduct while in actual 
possession of such office only. Consequently, as the constitutional 
power of removal must be construed as relating to acts done after the 
person charged had taken the oath of office, and no charges covering 
that period were made to or considered by the Governor in the case, he 
acted without jurisdiction, and his certificate of removal was untrue in 
fact and unwarranted in law. 

The Appellate Division of the Second Department, in an able opin- 
ion delivered by Mr. Justice BartLett reversed the decision of Mr. 
Justice Gaynor. The opinion of the Appellate Division proceeds 
upon the ground that the power of removal conferred upon the Gov- 
ernor by the constitution is not to be limited to offenses committed 
in the actual conduct of the office, but that it extends as well to 
offenses directly connected with the official duties and obligations, 
and consequently that it extends to removals upon charges of making 
a corrupt agreement which, if carried out, would affect the integrity of 
the incumbent in exercising the duties of such office. This decision 
holds that the Governor’s power of removal is not absolute; that the 
language of the constitution in respect of this matter necessarily im- 
ports a condition precedent to the exercise of such power, i. ¢., that 
there shall be charges preferred against such officer; that a copy of 
such charges shall be given to him; and that he shall be afforded 
an opportunity of being heard in his defense. The principal charge 
upon which the Governor based his order of removal was that of a 
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corrupt agreement, made prior to the election, between GupEN and an 
attorney, whereby such attorney was to be appointed to the statu- 
tory office of counsel to the sheriff. It was also charged that Guden 
had, pursuant to an ante-election promise, surrendered the appoint- 
ment of his deputies and other subordinates to a committee acting for 
the political organization to which he belonged. None of the proofs 
taken at the hearing before the Governor were placed before the Ap- 
pellate Court in this proceeding; hence, the court assumed that the 
evidence given on the hearing was sufficient to justify the Governor 
in finding the charges to be true, and that the sheriff’s promise to 
appoint such attorney as his counsel amounted substantially to a 
promise that he would administer his office in a certain way for the 
benefit of that person, and that the impropriety of such promise is not 
dependent upon the character of the official act subsequently to be 
performed. In other words, it was a corrupt agreement, the time of 
performing which was necessarily postponed to a period when he 
should become a public officer. This being the case, the court held 
that the relation of the promise to the subsequent tenure was so close 
as to make the act of entering upon such agreement affect the use- 
fulness of the oflicer as clearly and directly as could any misconduct 
committed after his official term began. Mr. Justice Barrierr also 
points out the fact that in a statutory proceeding of this kind, to en- 
force the delivery of books and papers, the title to an office cannot be 
regularly treated and decided, but that this case falls within the ex- 
ception noted in Re Sells,1 and, as the facts were undisputed, the 
rights of the parties could be properly determined, as was done in Re 
Brenner ;? that although this point was clearly involved in the case, 
it does not appear to have been presented to Mr. Justice Gaynor, and 
was not discussed in his opinion. 

The opinion in the Court of Appeals was delivered by Mr. Chief 
Judge Parker, Mr. Judge O’Brien also writing a concurring opinion. 
The learned Chief Judge first quotes the language of Judge Cootry on 
the broad general power of the people to prescribe rules of action in the 
transaction of the general affairs of a State government, as follows: — 


There resides in the people of this and every State an absolute power to 
prescribe rules of action, through legislation, to enforce rules of action and to 
transact generally the affairs of government, through executive acts, and to 
determine controversies between, enforce rights belonging to, and redress 


1 In re Sells, 15 App. Div. (N. Y.), 2? In re Brenner, 170 N. Y. 185, 
571. 193; s. c. 63 N. E. Rep. 133. 
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wrongs done to citizens of the State through the courts. This power of the 
people is uncontrolled, except as the people themselves have sought to restrain 
it either by the Constitution of the United States or by the constitution of the 
particular State in which the act is done, the rule adopted, or the judgment 
announced.! 


The court then adopts the method employed by Chief Justice Mar- 
SHALL and other great writers on constitutional questions in determining 
the correct interpretation of thatclause of the constitution under which 
the Governor acted in issuing his order of removal. That is, he inquires 
into the debates and discussions which arose at the time this clause was 
inserted into the constitution of 1821,? and refers at length to the pro- 
ceedings and debates which occurred upon the proposed amendment to 
this clause in the Constitutional Convention of 1846.3 He shows con- 
clusively that it was the legislative intent that this question should be 
and was settled in favor of the Governor’s right to exercise this execu- 
tive power without hinderance, and that there it must remain if the 
judicial department of the State government is to enforce the principle 
underlying, as well as the mandates of the constitution apportioning 
the powers of government into three departments, and making each 
department supreme in the performance of the duties committed to it. 
Having adopted this view, the learned Judge concludes his opinion as 
follows : — 


The exercise of the power and the method of removal imbedded in the con- 
stitution must govern until the people changeit. It authorizes the Governor to 
remove, as we have seen, after “ giving to such officer a copy of the charges 
against him and an opportunity of being heard in his defense,” and an examin- 
ation of the record discloses that such requirements of the constitution were 
fully compiled with in thiscase. Therefore, we do notexamine into the merits, 
for they do not concern the courts, inasmuch as both the power to decide 
whether Guden should be removed from the office of sheriff, and the responsi- 
bility for a right decision, rest solely upon the Governor of the State. 


Mr. Judge O’Brien handed down an able concurring opinion, but 
bases his conclusions upon different grounds from those stated in the 
opinion of the court.. He emphasizes the fact that the charges before 
the Governor also alleged misconduct on the part of Sheriff GupEn by 
reason of a corrupt and unlawful ante-election agreement, whereby the 
patronage of his office was farmed out to a committee of politicians who 


1 Cooley Const. Lim., p. 205. 3 N. Y. Cons. Conv. Deb. 1846 (Cros- 
2 Clark’s Deb. Cons. Conv. of 1821, well & Sutton Argus Ed.), p. 770. 
pp. 195, 196. 
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dictated his appointments of deputies and subordinates, some forty in 
number. Here again it is assumed that the evidence before the Governor 
sustained this charge. ‘Bhe learned Judge holds that this of itself was 
a suflicient charge of official misconduct on the part of the sheriff to 
bring the case within the rule that the constitutional prohibition was 
violated, even though the acts complained of be restricted to misconduct 
in office, and_that therefore on this ground the Governor was fully jus- 
tified in issuing his order of removal. 


TitLe To Streets: Exvectric Licut PoLtes — Use — 
Ricuts or ApuTTinc Owners. — The Supreme Court of Ohio rendered 
a decision recently which may awaken interest concerning the rights of 
owners of property abutting on streets that have been dedicated to the 
use of the public for street purposes only. The plaintiff was owner of 
a lot having a frontage of 43 1-2 feet and abutting on a side street and 
having an alley in the rear. The lot had been assessed for improve- 
ments made by the city on both streets, and the city had for some time 
maintained a fire alarm telegraph box at the intersection of the two 
streets and connected with wires supported on poles, two or more of 
which were located on the curb adjacent to the plaintiff’s lot. A short 
time prior to the commencement of the action, the defendant corpora- 
tion, under authority of a city ordinance and pursuant to contracts with 
the city and with private parties, began the erection of new and larger 
poles which were to serve for the use of the fire alarm telegraph and 
other city purposes, but mainly for supporting heavy electric cables 
and wires to furnish light and power to private consumers. The de- 
fendant did not ask permission of the plaintiff to erect such poles, and 
did not pay nor offer to pay him any compensation; but defended by 
allegation and proof that it had full legal right to erect and maintain 
the poles under proper resolutions and ordinances of the city govern- 
ment. Evidence was given tending to show that the plaintiff’s lot 
would be rendered less valuable by an amount of from $800 to $1,200 
if the poles and wires were to be permanently maintained. The plain- 
tiff commenced his action immediately upon learning of the acts com- 
plained of and asked for a perpetual and mandatory injunction. The 
Court of Common Pleas granted an injunction, commanding the re- 
moval of the poles; but on appeal to the Circuit Court the plaintiff was 
denied any relief; whereupon he brought error and the Supreme Court 
in an opinion by Mr. Justice Sprar holds: — 

VOL, XXXVI. 59 
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The consent given by the city of Columbus, whether legal or not, was of no 
avail. The city had no power to legalize or sanction the imposition of a burden 
on the plaintiff’s property which was not contemplated by the original dedica- 
tion of the adjacent streets. Nor was the defendant’s contention aided by its 
contract with the city for placing of a fire-alarm box upon the new poles. A 
fire-alarm apparatus is strictly a municipal convenience, and does not enter 
necessarily into the control of streets; besides, the question of the city’s right 
to maintain poles and wires for purposes of fire-alarm telegraph service was not 
involved in the contention as between the plaintiff and the defendant.! 


The court cites several sections of the Revised Statutes of Ohio, 
which show a legislative purpose to conserve the rights of the abutting 
owner to the unimpaired use of the street, and to be compensated for 
new and additional burdens imposed by a diversion of the street to new 
uses. We think this decision is based upon sound reasoning, irrespec- 
tive of express statutory provisions. We do not know that the courts 
have passed upon the question as to how far our modern systems of fire- 
alarm telegraphs and numerous other municipal conveniences enter into 
the control of public thoroughfares; but it is a matter of common 
knowledge that private corporations pay little attention to the inconve- 
niences and burdens which they impose upon property by making ex- 
cavations for conduits and placing unsightly poles along the streets of 
our cities and towns. Possibly the cost of procuring franchises and 
the passing of proper ordinances in some localities might be pleaded as 
‘¢ mitigating circumstances ; ’’ but certainly, as a question of right, the 
owner of property is entitled to compensation whenever burdens and 
inconveniences are imposed, whether for the public convenience or for 
the benefit of private enterprise. 


Copyricut: Rigut oF Property 1s News FernisHep sy TELE- 
GrapuHic ‘* Tickmrs.’’ — Quite an interesting decision appears in The 
Chicago Legal News for November 1st in the case of National Tele- 
graph News Company v. Western Union Telegraph Company.8 The 
decision is that of the United States Circuit Court of Appeals for the 
Seventh Circuit, and jthe judges who sat at the hearing were Circuit 
Judges Jenkins and Grosscup, and District Judge Bunn. A bill had 
been filed by the telegraph company against the news company to 


1 Callen v. Columbus &c. Electric 2 Secs. 3456, 3457 and 6448 Ohio 
Light Co., 64 N. E. Rep. 141. Rev. Stat. 


3 35 Chicago Legal News, 89. 
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restrain the defendant from copying from the complainant’s electrical 
instruments and printing machines known as ‘ tickers,’’ for the pur- 
pose of publishing, selling, or transmitting through their own ‘ tick- 
ers,’’ or Otherwise disposing of, or using, any of the news or informa- 
tion which might thereafter be collected, formulated and transmitted by 
the telegraph company through its ‘‘ tickers,’’ and from publishing, 
selling, or using the matter so copied until the lapse of fully sixty minutes 
from the time when such news items should be printed upon the ‘* tick- 
ers ’’ of the telegraph company. The court, in an interesting opinion 
delivered by Mr. Circuit Judge Grosscup, hold that this printed tape, 
coming out of the ‘‘ tickers ’’ of the telegraph company, is not a book 
or other article within the meaning of the statutes or the United States 
relating to copyright, but that nevertheless the business of supplying 
news in this way is in the nature of property, which equity will protect 
from piracy by outsiders. In the concluding portion of his very inter- 
esting opinion Judge Grosscurp uses the following language : — 


The case under consideration may be summed up as follows: The business of 
appellee is that of acarrier of information. The gist of its service to the 
patron is that, by such carriage, the patron acquires knowledge of the matter 
communicated earlier than those not thus served. The ticker, with its printed 
tape, is an implement or means only to this commercial end, which the patron, 
or the patron’s patron, may utilize to the end intended, but may not appropriate 
to some end not intended, especially if such appropriation result in injury to, or 
total destruction of, the service. In short, the law being clearly inadequate to 
that purpose, equity should see to it, that the one who is served, and the one 
who serves, each gets what the engagement between them calls for: and that 
neither, to the injury of the other, shall appropriate more. 
The immediate business of appellee brought to our attention, in the case un- 
der review, may not arouse any great solicitude. It relates to the gathering 
and distribution of news, not looked upon, perhaps, in all quarters, as essential 

to the public welfare. But the questions raised are of much wider significance. 
They involve, among others, that modern enterprise — one of the distinctive 
achievements of our day — which, combining the genius and the accumulations 
of men, with the forces of electricity, combs the earth’s surface, each day, for 
what the day has brought forth, that whatever befalls the sons of men shall 
come, almost instantaneously, into the consciousness of mankind. Thus a gun 
thunders in a harbor on the other side of the earth; before its reverberations 
have ceased, the moral sequence of the event has taken root in every civilized 
quarter of the earth. Famine arises in India to begin its grim march; it has 
gotten but little under way until a counter army — the unfailing benevolence 
of human kind — has been mustered from America to Russia. On an isolated 
island, and without premonition, a mountain claps its black hands upon the 
population of a city; almost before a ship in the harbor, with tidings of the 
catastrophe, could have set sail, relief ships from the harbors of Christendom 
are under way. By such agencies as these the world is made to face itself un- 
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ceasingly in the glass, and is put to those tests that bring increasing helpful- 
ness and beauty into the heart of our race. 

Is service like this to be outlawed? Is the enterprise of the great news 
agencies, or the independent enterprise of the great newspapers, or of the great 
telegraph and cable lines, to be denied appeal to the courts, against the inroads 
of the parasite, for no other reason than that the law, fashioned hitherto to fit 
the relations of authors and the public, cannot be made to fit the relations of 
the public and this dissimilar class of servants? Are we to fail our plain duty 
for mere lack of precedent? We choose, rather, to make precedent — one from 
which is eliminated, as immaterial, the law grown up around authorship — and 
we see no better way to start this precedent upon a career than by aflirming 
the order appealed from. 


CrimInaL ProcEDURE: DremonsTRATIVE Evipencr — Setr-Accvusa- 
TION — ReFvusaL OF DEFENDANT CHARGED WITH MurRDER TO LOOK Upon 
THE Bopy oF THE DercrasEep.— In the case of Weaver v. State, the 
defendant had been arrested on a charge of murder, and had been in- 
formed, as required by law, that any statement which he might make 
could be used against him, but not for him. The court allowed the 
sheriff to testify that, after having given the defendant such information, 
he requested the defendant to go to the house of the deceased and view 
the body, and that the defendant refused to do so. The admission of 
this testimony was held to be error, and because of it the conviction was 
reversed. In giving the opinion of the court, Brooks, J., said, among 
other things : — 


In Gardner v. State,? Funderburk v. State,> Denton v. State, we held 
that where a person is in custody for a crime his silence cannot be used against 
him as a confession of the truth of the statements made in his presence, 
whether he was cautioned as required by the statute or not. The bill shows 
that Bell cautioned appellant that any statement he might make could be used 
against him, but not for him, as required by the statute. Thereupon he invited 
appellant to look upon the body of the deceased. This he refused. Can 
such refusal be used as a circumstance against defendant? Clearly not. If so, 
then any refusal to answer questions or to comply with any request made 
by the sheriff after receiving the statutory warning could be used as a crimi- 
native fact againsthim. We do not think the rule authorizing the introduction 
of appellant’s statement while under arrest can be given the latitude shown by 
this billof exceptions. If so, then, as stated, the sheriff could be permitted to 
testify. to any character of denial or refusal the defendant might make as a 
criminative fact against him. We do not think this testimony was admissible, 
and the court erred in permitting the sheriff to testify as indicated. 


1 Tex. Crim. App., 65 S. W. Rep. 3 2 Tex. Ct. Rep. 68; 61S. W. 393. 
53h. 4 1 Tex. Ct. Rep. 567; 60S. W. 670. 
2 Tex. Cr. App., 34 S. W. 945. 
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PHYSICIANS AND SuRGEONS: LiaBILITy oF SuRGEONS OF CHARITY 
Hospitals Matpractice. —In the case of Akridge v. Noble,! the 
action was by a charity patient in a hospital against a surgeon of the 
hospital for malpractice in an operation performed on the patient with- 
out compensation. The principal point decided by the Supreme Court 
of Georgia in the case is thus discussed in its syllabus by the court : — 


In the trial of an action brought against a surgeon for malpractice, in which 
it was claimed that a sponge or pad which had been placed in the body of the 
plaintiff for the purpose of absorbing blood and pus while an operation was 
being performed had been carelessly left in the body after the wound had been 
closed, from which injury resulted, it was not error for the court to charge the 
jury that, if they believed the pad or sponge had been in fact left in the body, 
they should then determine whether it was so left by reason of the failure of the 
defendant to exercise due care and skill, and that he owed the plaintiff a duty 
to exercise reasonable care and skill in performing the operation; including in 
that expression not only the opening of the body and the removal of the affected 
parts, but also the use and handling of the sponges or pads. 


It is said that this decision has provoked considerable unfavorable 
comment. It has been commented upon, not unfavorably, by the Vew 
York Law Journal in its issue of September 19, in which the learned 
editor calls attention to the difference between a ‘* pay patient ’’ and a 
‘‘ charity patient ’’ with respect to the liability for malpractice. But it 
would seem that the distinction which the learned editor states applies 
to the liability of the hospital rather than to that of the surgeon. Ifan 
incorporated hospital, — and this applies to a railroad company and to 
a steamship company furnishing gratuitous assistance to their employés 
or passengers, — exercises reasonable care in the selection of a surgeon, 
it is not responsible to a patient for his negligence or malpractice. 
The rule of respondeat superior does not extend tosuch acase. But to 
come down more closely to the Georgia case, it seems that the court 
was right in making it a question for the jury whether the surgeon was 
negligent in failing to remove the sponge from the incision. It does 
not seem to be necessarily a part of the duties of an operating surgeon 
to do that; but it seems that he may commit that duty to an assistant 
without incurring the imputation of negligence; and then the question 
would be to what extent he may rely upon the performance of their 
duty by his assistants. On this point the observations of the New 
York Law Journal are worthy of consideration : — 


It is well known that as to the administration of and keeping the patient 


properly under the anesthetic the operating surgeon largely relies upon the 


1 114 Ga. 949; s.¢ 41S. E. Rep. 78. 
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judgment of an assistant, his own attention being concentrated on the operation 
proper. To a certain extent the same rule of necessary distraction of mind 
from other details and reliance upon other assistants may apply in any elaborate 
operation. If this be so it would seem that the courts should not go further 
than to charge generally that a surgeon in the performance of an operation at a 
charity hospital is liable for lack either of skill or care, including such super- 
vision as under the circumstances he reasonably might have been expected to 
exercise over the acts of the assistants. 


Triats: Rieut to a Farr Tria, —THREATENING DEMONSTRATIONS 
ON THE Part OF THE AUDIENCE INFLUENCING THE JURY AGAINST THE 
Prisoner — ‘‘ InprrEct Lyncuine.’’— A case which the New York 
Law Journal happily characterizes as ‘‘ indirect lynching ’’ was decided 
by the Supreme Court of Georgia in July last.! That is to say it 
would have been an indirect lynching, or a lynching in compliance with 
a verdict of a jury and a sentence of the law, if the Supreme Court of 
Georgia had allowed the verdict to stand. What took place is thus 
described in the opinion of the court : — 


During the trial, and while the person said to have been assaulted was testi- 
fying in rebuttal to the evidence introduced by the defendant, she became very 


much excited, and began upbraiding the defendant, and the husband of the wit- 
ness took hold of a chair in a threatening manner as if to strike the defendant 
with it, but was seized by an officer, and forced to take his seat. At this point 
the crowd in the courthouse became very much excited — got upon the seats — 
looking and moving towards where the defendant was sitting. They were com- 
manded by the trial judge to be seated, and this command was, after a little 
while, obeyed. Subsequently, counsel for the accused moved the court to 
declare a mistrial on account of this demonstration, and error is assigned on the 
judge’s refusal so to do. Another ground of the motion states, as a reason 
why a new trial should be granted, that, while the jury was in its room consid- 
ering the case, a large number of men collected in the courtroom and court- 
house yard, swearing, and using threatening language towards the jury, such 
as: “If the jury does not hang him, we will; ’’ and: “‘ We will give the jury 


until 10 o’clock to convict him; and if they don’t, we will take him out and 
hang him.” 


The court very properly held that, in the face of this intimidation or 
of this demonstration calculated to excite the emotions of the jurors, 
the prisoner did not have a fair trial, and this notwithstanding the 
affidavits of jurors that they were not influenced by it. It is to be 
observed that the decision of the Supreme Court of Georgia, though it 
prevented an ‘‘ indirect lynching,’’ did not necessarily prevent that 


1 Collier v. State (Ga.), 42 S. E. Rep. 226. 
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direct lynching which is a part of the unwritten law of Georgia in 
cases where the perpetration of a heinous crime excites the emotions 
of the community to such an extent that someone has to be killed be- 
cause of it. 


SuppREssinG Riots: Arp or Minitia — Eminent Domarn — Quar- 
TERING Troops ON BaseBaLt Fietp.— The calling out, last month, of 
the State militia of Pennsylvania to preserve the peace in the anthracite 
coal region of that State, suggests a notice of a recent case decided in 
the Supreme Court of Lllinois, which arose out of the Debs railroad 
strike. riots in Chicago, in the summer of 1894.1 The Mayor of 
Chicago notified the Governor of Illinois that the aid of the State troops 
was necessary to preserve the peace. Five regiments were detailed for 
such purpose. By direction of the Mayor, two of the regiments were 
quartered upon the baseball grounds of the Chicago League Ball Club. 
The grounds were used as an encampment by those regiments for a 
period of twenty days in the month of July, 1894. The possession of 
the grounds was taken, and the militia quartered therein, without the 
knowledge or consent of the owners. The president of the club, with- 
out delay, called upon the Mayor in relation to the matter, and upon 
the trial, testified that the Mayor had promised that the club would 
receive remuneration for the use of its grounds. The club brought an 
action of assumpsit against the city of Chicago to recover a reasonable 
rental value for the use of the grounds and compensation for the injury 
and damages to its property by the militia while in occupation thereof. 
The Circuit Court held that the city was not liable. The Appellate 
Court for the First District of Illinois reversed the judgment and re- 
manded the cause, which was then redocketed in the Circuit Court. 
Upon the second trial a jury was waived by agreement of the parties, 
and judgment was rendered in favor of the club for the sum of 
' $4,761.00; whereupon a second appeal was had to the Appellate 
Court of the First District and the judgment was affirmed. The city 
then brought the case before the Supreme Court by a further appeal. 
The claim for recovery was based: (1) upon a verbal promise made by 
the Mayor to the president of the baseball club; (2) upon the implied 
promise arising by reason of the use and occupation of the premises in 
question by the city. The Circuit and Appellate Courts held that the 
existence of an emergency such as justified the temporary occupation of 
the premises in controversy was to be determined from the evidence ; if 


1 Chicago v. Chicago &c. Ball Club, 196 Ill. 54; s. c. 63 N. E. Rep. 695, 
reversing s. c. 97 Ill. App. 637. 
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such an emergency existed, the appellant was entitled to be reasonably 
compensated for the use of the property and for the actual damages 
sustained ; otherwise the occupation was a mere trespass for which the 
city was not liable. The Supreme Court, in an able opinion delivered 
by Mr. Justice Boaes, reversed the Circuit and Appellate Courts. 
The learned Justice says: — 


It is not within the power of the General Assembly to confer upon cities and 
and villages independent or primary power to employ the militia of the State in 
quelling riots and overcoming tumults, and no enactment of the law-making 
body of the State indicates it to be the legislative intent that these municipalities 
should be charged with the entire burden of preserving the public peace, and 
preventing violence and disorder of this character within their respective limits, 
under all and every emergency. Primarily, the duty of protecting the lives and 
property of the citizens from the unlawful violence of mobs and rioters rested 
in the State, and this sovereign duty was not divested, or in any degree im- 
paired or diminished, by the delegation of power to the municipalities of the 
State; but the obligation of the State to preserve the public peace and tran- 
quillity and execute the laws remains in full vigor as an inalienable sovereign pre- 
rogative and duty. * * * It is true, the militia, when thus in a city, are 
subordinate to the civil authorities; but in this position of supremacy the civil 
authorities are not in the exercise of their private or proprietary powers, but are 
acting as representatives of the State and exercising governmental functions. 
The authority they exert over the militia is not supreme, but is limited to the 
right to direct the specific acts to be performed by the militia. * * * The 
troops are at the scene of the disturbance by the authority of the State govern- 
ment, and the mayor of the city, the officers of the militia, the adjutant-general 
and the commander-in-chief are conjointly engaged, each in his respective posi- 
tion of rank or superiority, as the agents of the general government of the State, 
in all matters relating to the control, support and maintenance of the armed 
force of the State. 


The court by its decision in this case does not assume the responsi- 
bility of stating just how the Chicago Ball Club is to obtain compensa- 
tion for the use of and damages to its property by the State troops. 
There is in the opinion a dictum to the effect that it is for the State, in 
its sovereign capacity, to determine whether compensation will be paid 
out of its treasury. The court announces the sound doctrine, that the 
legal liability of a city or village cannot be predicated alone on the merits 
or justice of a claim, but that statutory power to create the indebted- 
ness or incur the liability must be found. This last observation sug- 
gests to the writer the probability of a lack of statutory provision for 
payment of this claim, even though it shall be presented to the State 
authorities ; and that a special actof the legislature may be necessary 
before a settlement can be secured of a claim which has in it the merit 
of justice, but which must patiently abide the law’s delay. 
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Contract: Pusiic —Ixvaipity or Contract To Secure 
NomINATION FOR OrFice.—The Supreme Court of Vermont rendered 
a decision in a recent case which will be of interest to publishers of 
newspapers and to their attorneys who may be called upon to collect 
unsettled bills for political services rendered in the late campaign. 
The plaintiff was a Democrat, publishing a Democratic newspaper of 
independent proclivities. The defendant was a Republican, seeking 
nomination as a candidate for Congress from a Republican convention. 
It appeared from the plaintiff’s testimony that he accepted certain pro- 
posals made by the defendant with the understanding that the plaintiff’s 
paper and his services as editor were to be at the command of the 
defendant during the campaign, to be settled for at its close; and that 
he supported the defendant because of this contract and the money he 
was to get out of it. The defendant claimed that no contract with the 
plaintiff was in fact consummated, and that the only contract ever con- 
templated was one for the publication of extracts from other papers at 
a legitimate charge for the space actually taken. The plaintiff did not 
seek to recover on this ground, but demanded judgment for a specified 
sum as compensation for the support and influence of his paper and his 
services at its editor. He contended that original matter was within 
the scope of his contract and that his editorials were written and pub- 


lished during the campaign with that understanding. At the close of 
the plaintiff’s evidence, the defendant moved that a verdict be directed 
in his favor, on the ground that the contract.claimed by the plaintiff 
was void as against public policy. The trial court held the con- 
tract void for the reason assigned, and directed a verdict accordingly. 


1 Livingston v. Page (Vt.), 52 Atl. election. The buying and selling of 


Rep. 965. The learned justice cites 
Sec. 220— McCrary on Elections, 4th 
Ed., as follows: The principles of 
public policy which forbid and make 
void all contracts tending to the cor- 
ruption of elections held under author- 
ity of law, apply equally to what are 
called primary or nominating elections 
or conventions, although they are mere 
voluntary proceedings of the voters of 
certain political parties. It is quite as 
much against public policy to permit 
contracts to be made for the purpose 
of corrupting a convention or primary 
election as to permit the same thing to 
be done to corrupt voters at a regular 


votes or of influence at a nominating 
convention or election is quite as in- 
jurious to the public, and quite as 
abhorrent to the law as the same cor- 
rupt practices when employed to influ- 
ence an election provided for by statute. 
The following cases are cited as 
authority by the court; Strasberger v. 
Burke (Md., 1874), Am. Law Reg. 
(N. 8.) 607; Nichols v. Mudgett, 22 
Vt. 546; Spaulding wv. Preston, 21 Vt. 
9; Mecham v. Dow, 32 Vt. 721; Leon- 
ard v. Commonwealth, 112 Pa. St. 607: 
Liness v. Hessing, 44 Ill. 113; Fitch ov. 
De Young, 66 Cal. 339; s. c. 5 Pac. 
Rep. 364. 
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The case came before the Supreme Court upon the plaintiff’s exception 
to this holding. The plaintiff’s counsel contended that, inasmuch as 
caucuses and nominating conventions are not creations of the law, con- 
tracts for services in influencing the choice of delegates and the action 
of a convention should not be considered as against public policy. 
The decision of the trial judge is affirmed in an opinion written by Mr. 
Justice Munson. The learned Justice defines the functions of a news- 


paper as applied to the state of facts involved in this case, as fol- 
lows : — 


A newspaper is understood to present the views of some one connected with 
its management, or views deemed consistent with some settled policy, and has 
a patronage and influence which are due to that understanding. As long as 
the editorial column is relied upon as a public teacher and adviser, there can be 
no more dangerous deception than that resulting from the secret purchase of its 
favor. We hold that the contract testified to and relied upon by the plaintiff is 
contrary to public policy and therefore void. 


CARRIERS OF PASSENGERS: DEATH OF PASSENGER IN CONSEQUENCE OF 
AN UnvesTIBuLED Car Berne INseRTED IN A VESTIBULED Train. — In 
the case of Northern Pacific R. Co. v. Adams, decided in the United 
States Circuit Court of Appeals for the Ninth Circuit,! it appeared that 
a passenger boarded a train of the defendant which was vestibuled, 
with the exception that a tourist sleeping car had been placed between 
the day coach and the dining car. The tourist sleeper had no device 
for inclosing its platforms or guarding persons who might be thereon 
from the danger of being thrown off. The passenger entered the day 
coach and went back to the dining car to purchase cigars, and started 
to return to the day coach. After passing out of the dining car he was 
not again seen on the train, but his dead body was found near the 
track opposite a sharp curve. The train was three hours late, and was 
running to make up time. It was making in 24 minutes a run sched- 
uled to be made in 35 minutes. The evidence tended to show, what 
must have been the case, that there was unusual lurching of the cars, 
so much so that the mail clerk could not do any work, and the news 
agent could not make his usual trip through the cars. It was held that 
the question whether the railway company was negligent in running the 
train at such a rate of speed, on a track containing many curves, with a 
car inserted in it which had no protection to its platform, was a ques- 


1 116 Fed. Rep. 324. 
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tion for the jury. It was further held that the fact that the deceased 
was in the habit of traveling on such trains, and knew that they con- 
tained an unvestibuled sleeper, did not deprive him of the right to visit 
the dining car or make it negligence as matter of law for him to do so; 
but that the question whether, in doing so, he was in the exercise of 
ordinary care was a question for the jury. The court cited and quoted 
from the case of Bronson v. Oakes,! where it was held to be a question 
for the jury whether a railway company was culpably negligent where 
a passenger in the night time walked through an outside vestibuled 
door, which had been left open, and fell from the train and was severely 
injured. In this last case the court cited with approval a decision of 
the Supreme Court of Georgia,? where it is held that while a railway 
company is under no legal obligation to provide vestibuled trains for 
its passengers, yet, having done so, it is bound to maintain them ina 
reasonably safe condition.* 


Customs Duties: EFFECT AND Score OF Reciprocity AGREEMENT — 
French Treaty — ImportTaTions FROM ALGERIA.— A recent case, 
decided in the United States Circuit Court for the Southern District of 


New York, involves a question arising from a reciprocity agreement 
with the French Republic under the provisions of the late tariff law.‘ 
The case arose upon an appeal by an importer from the decision of the 


board of the United States general appraisers. The merchandise in 
question consisted of crude tartar, a product of Algeria, but exported 
from Marseilles, France. The importer claimed that this product is 


76 Fed. Rep. 734. 

2 Augusta &c. R. Co. v. Glover, 92 
Ga. 182; s. c. 18S. E. Rep. 406, 414. 

3 In Bronson v. Oakes, supra, the 
court, speaking through Caldwell, J. 
says: ‘* The purpose of the vestibuled 
cars is to add to the comfort, conve- 
nience and safety of passengers, more 
particularly while passing from one 
car to another. The presence of such 
an appliance on a train is a proclama- 
tion by the company to the passenger 
that it has provided him a safe means 
of passing from one car to another, 
and an invitation for him to use it as 
his convenience or necessity may re- 


quire. Whether, having provided 
vestibuled cars for their passenger 
trains, it was negligence in the defend- 
ants to leave the vestibuled connection 
between two cars without light, and the 
outside door of the vestibule open with- 
out a guardrail or other protection 
while the train was running rapidly on 
a dark night, is a question of fact for 
the jury to determine; and if, upon th 
facts set out in the complaint, they 
should find that it was negligence, no 
court could disturb their finding.’’ 

4 Tartar Chemical Co. v. The United 
States, 116 Fed. Rep. 726. 
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dutiable at only five per centum ad valorem, by virtue of the President’s 
proclamation of May 30th, 1898, issued under authority of section 5 of 
the act providing for reciprocal commercial relations between the United 
States and France. The board of appraisers assessed the duty at 1 1-2 
cents per pound, under the provisions of paragraph 6 of the Tariff 
Act of 1897. It was insisted by the importer that Algeria is a part of 
France, within the meaning of the proclamation referred to. The only 
question involved in the case was whether Algeria is a part of the French 
Republic. The board of appraisers found that it is not a part of 
France, but is simply a French colony. This decision is reversed by 
the United States Circuit Court in an able opinion delivered by Mr. 
Circuit Judge Coxr. Testimony was given at the trial by M. Camson, 
French Ambassador ; M. Detcassr, French Minister of Foreign Affairs ; 
M. Bruwaerrt, French Consul-General at New York; and M. Dr 
Mareéertie, Counselor of the French Embassy. These eminent gentle- 
men all united in declaring that the passage of the law in October, 1870, 
abolished the colonial government in Algeria and added the three de- 
partments of the political organization of that country to those of 
European France. They testified that since the passage of that law, 
Algeria is as much a part of the French Republic as is Corsica or any 
of the departments of European France. They said that Algeria is as 
much a part of France as New York is a part of the United States, or 
as Long Island is a part of the State of New York. Mr. Circuit Judge 
Coxe, in his opinion adopts this view, and further holds that the inter- 
pretation of the law as explained by the statesmen, publicists, and 
diplomats of France is paramouut to the opinions of encyclopedists, 
lexicographers and historians. The counsel for the United States con- 
tended that the provisions of the French Tariff laws are inconsistent 
with the proposition that the Algerian departments are a part of the 
Republic of France.! The learned judge discusses this phase of the 
question at some length and in forcible language. He says that 
tariff acts cannot expatriate a State; that commercial dealings be- 
tween great nations should be carried on in a spirit of comity and 
with a disposition on the part of each to rely upon the honor and 
good faith of the other; that there is no basis for the assump- 
tion that the tariff laws of France are the same as our own, 


1 The following cases are cited by widely different from those in the case 
United States District Attorney and atbar. Foster v. Neilson, 2 Pet. 253; 
are reviewed at some length and dis- Jones». The United States, 137 U.S. 
tinguished in the opinion, which shows 202; Williams v. Ins. Co., 13 Pet. 415. 
that the principles involved were 
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the French tariff acts not being in evidence, and there being noth- 
ing in the record to show what is the organic law of France 
upon this subject. Even granting that France has a tariff law 
which might be held unconstitutional here, the courts have no right 
to assume that they would be so held in France. As an instance of 
the difference between France and the United States in the matter of 
collecting revenue customs, the learned Judge cites the fact that there 
is nothing in this country which at all approximates to the French 
octroi, which is a duty levied at the gates of French towns upon goods 
seeking a market therein, and from which the French government re- 
ceives a large revenue, one-tenth of which goes into the national 
treasury. It was further argued that the question raised was a politi- 
cal one, and should not be considered by the judiciary; that as the 
executive officers had expressed their opinions regarding it, the courts 
are bound by that opinion. On this point the learned Judge says : — 


Even if this were a subject upon which the executive departments would 
have jurisdiction, if the subject were properly presented to them, it is not at all 
certain that jurisdiction can be invoked by the informal way disclosed by this 
record. The opinions expressed were, as the court recalls the correspondence, 
in the line of comity rather than the result of controversy which demanded 
action on the part of the executive officers of the government. But however 
this may be, the court is clearly of the opinion that it is a question for the 
courts. 


The principle contended for by the District Attorney is one which 
this Review has always upheld ; but under the circumstances and facts 
stated in the opinion, we think that this principle does not apply to the 
case in question, and that the view adopted by Circuit Judge Coxe is 
the correct one. Neither the letter nor the spirit of the United States 
tariff acts should be construed to mean that a subordinate executive 
board is vested with power, even by implication, to pass upon ques- 
tions involving the political organizations of foreign countries. In 
fact a judicial determination of these questions by the courts of the 
United States would in itself be a nullity, as is hinted at in the opinion 
of this case. Itis also gratifying to observe that the learned Judge 
adopts the views of men having a practical knowledge of the political 
organization and business matters of the country they represent and 
whose opinions are entitled to respect, and that he does not burden his 
decision with long quotations from essays and treatises on international 
law written by men who deal with abstract theories instead of practical 
conditions in public affairs. 
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Non-AssIGNABLE: Contract BETWEEN ATTORNEY AND 
Cirent — Summary Powers. — The much litigated divorce case of 
Lynde v. Lynde! came recently before the Court of Errors and 
Appeals of New Jersey. The last hearing was had upon an appeal 
from Chancery by the plaintiff from an order directing her solicitor to 
pay into court the moneys received by him from the defendant. The 
Vice-Chancellor refused to grant the relief prayed for, on the ground 
that the facts shown did not warrant the exercise of the summary power 
of the court. The Court of Errors and Appeals reversed the decision 
of the Vice-Chancellor and held that a wife’s claim for an allowance of 
permanent alimony is a purely personal right and does not constitute 
ordinary property susceptible of assignment by the wife, nor is it 
capable of being enjoyed in anticipation. The court specifically holds 
that a contract between a wife and her solicitor, which provides that he 
shall receive a share of the alimony recovered as compensation for his 
services in procuring its allowance and enforcing its payment, is void, 
not only because the claim for alimony is incapable of assignment, but 
also because the contract is in contravention of public policy. The 
opinion of the court was delivered by Mr. Justice Pirney, who reviews 
at length the history of the subject and discusses elaborately the ques- 


tion on principle. The reasoning of the opinion is very able and in- 
structive. The court says: — 


As a general rule, we believe the matter of declaring public policy should be 
left to the legislature rather than assumed by the courts. The position taken 
by the New Jersey and Michigan courts in the case above referred to is, how- 
ever, to be commended as touching one of the questions upon which the courts 
may well assume to avoid a contract on public grounds. These decisions are 
in accord with the general spirit and weight of authority throughout the Union. 
The tendency has been to segregate alimony from the status of ordinary prop- 
erty. It is everywhere held to be something special and personal in its nature. 
_ After a considerable controversy in the inferior Federal courts, it was decided 

by the Supreme Court of the United States, in Audobon v. Schufeldt,? that 
alimony, whether in arrears at the time of an adjudication in bankruptcy or 
accruing afterwards, is not a provable debt within the meaning of the Bank- 
ruptcy Act of 1898, nor barred by the discharge. 


The decision further holds that the court is warranted in exercising 
its summary power, and directs the plaintiff’s solicitor, who had col- 
lected from the defendant, upon a commutation and settlement of ali- 


1 Lynde v. Lynde, 54 N. J. Eq. 473; Rep. 979; 181 U. S. 183; s. c. 21 Sup 
s.c. 35 Atl. Rep. 641; 55 N. J. Eq. Ct. Rep. (U. S.) 555; 50 Atl. Rep. 
591; s. c. 39 Atl. Rep. 1114; 41 App. 659; 52 Atl. Rep. 694. 

Div. (N. Y.) 280; 8. c. 58 N. Y. Supp. 2 181 U. S. 575. 

567; 162 N. Y. 405; 8. c. 56 N. E. 
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mony, the sum of $41,000, to pay the entire sum into the hands of the 
Clerk of Chancery, less about $7,500, actually paid as fees to assistant 
counsel and for costs; and further directs a special master to take and 
state an account of the solicitor’s disbursements and costs and to cer- 
tify what amount should be allowed for his professional services. 

The holding of the Court of Errors and Appeals on the last hearing 
of this somewhat celebrated case is sound in principle and should be 
adopted as a guide in all similar cases which may come up for adjudi- 
cation. A reading of the reported cases involved in the divorce suit of 
Lynde v. Lynde indicates that the plaintiff’s solicitor probably earned 
the fees which he charged his client.1 As a matter of interest to the 
profession, we append in a footnote a brief chronological statement of 


the various proceedings and appeals had in this case.? 


1 Statement of account by solic- 
tor: — 
By settlement 
To professional 
services $15,000.00 
To fees paid assist- 
ant counsel 
To costs and dis- 
bursements 


. $41,000 


4,900.00 
2,513.21 
$22,413.21 


2,500.00 
. 16,086.79 


By note of Deft. 
By check to Bal. 


$41,000.00 $41,000 

2 Chronological statement of pro- 

ceedings in Lynde v. Lynde collated 
from the reported cases: — 

1892, Nov. Petitton for divorce filed. 

1893, Aug. 7. Decree of divorce a vin- 
culo matrimonii. 

1896, Feb. 10. Petition to open decree 
and for allowance of alimony. 

1896, May term. Decision of Chan- 
cellor amending decree of 
divorce. 

1896, Oct. 26. Decree amended. 

1897, Mar. term. Decision of New 
Jersey Court of Errors and 
Appeals affirming decision of 
Chancellor. 

1897, Dec. 28. Decree in chancery 
directing payment of $7,840 
accrued alimony, $1,000 coun- 


sel fee and $80 per week to 
the plaintiff as permanent 
alimony. 

1899, Jan. 21. Action begun in Su- 
preme Court, Suffolk County, 
New York, to enforce collec- 
tion of accrued alimony result- 
ing in a judgment of $14,896.03 
and directing payment of per- 
manent alimony at $80 per 
week. 

1899, June 16. Judgment of Supreme 
Court modified by Appellate 
Division, second department, 
and awarding $8,840 and $80 
per week. 

1899. Three additional actions begun 

in the Supreme Court of New 

York (Suffolk County) to col- 

lect installments of alimony. 

1900, April. New York Court of Ap- 
peals affirmed the decision of 
the Appellate Division, second 
department. 

1901, April. United States Supreme 
Court on writ of error denied 
review of the decree by the 
Court of Appeals of New York. 

1901. Fifth action begun in the Su- 
preme Court of New York for 
installment of alimony. 

1901, July 12. Settlement out of court, 
judgment satisfied and all 
actions discontinued. 
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ConstituTionaL Law: Constitution or THE Unitep States — Dis- 
CRIMINATION AGAINST NEGROES IN THE SELECTION OF JURIES. — We 
often go away from home to get news, and we sometimes get good 
news by so doing. In his ‘‘ American Letter ’’ printed in The Law 
Times (London) for September 6th, Mr. James Prerront Davenrort 
says : — 


The Court of Criminal Appeals of Texas in Smith v. State,! takes away the 
reproach which is sometimes urged against Southern courts, tliat the negro does 
not receive impartial justice. The colored min, who was accused of murder, 
moved to quash the indictment on the ground that members of his race were 
discriminated against in the formation of the grand and petit jurors. It was 
shown that of the 8,000 voters fh the county, about 1,500 were of the negro race. 
In spite of the fact that one-third of the voters were of that race, no negro had 
been known to sit on a grand or petit jury in the county in the twenty-five years 
since the State resumed its o:dinary functions after the War of the Rebellion. 
The jury commissioners were all of the white race, and although they were in- 
structed not to discriminate against the colored race, yet they never by any chance 
selected acolored man asajuror. The judge under whom the jury commissioners 
acted, and the commissioners themselves, testified to substantially the same 
effect, declaring that there was no discrimination, but admitting, for the most 
part, that they thought it detrimental to the public generally that colored men 
should sit on juries, because many good white people had sentiments of preju- 
dice against the colored people as jurors. In selecting the jurors, they put 
many names into a box and drew them out one by one, but one of the commis- 
sioners acknowledged that no names were put into the box which were returned 
on the assessment rolls as negroes. One of the judges, who had the appoint- 
ment of jury commissioners, said that he warned the commissioners against 
prejudice, but he was willing to state frankly “‘ that he would not have selected 
a jury commissioner who he believed would draw negroes on the grand or petit 
jury, not because he had a desire to discriminate against the negro race, but 
that the conditions existing in Grayson County are such that he believed it 
would have been a hindrance to the colored race themselves; that to mix the 
races on juries under conditions existing would be doing harm to the colored 
race; that he thought it would create a conflict among the two races; that he 
did not believe that the white people of Grayson County would support any 
man for district judge or sheriff who they thought would be in favor or having 
colored people serve on juries.”” The Court of Criminal Appeals quashed the 
indictment on the ground that there was discrimination against the defendant, 
on account of his race, in violation of the Constitution of the United States. 


1 69S. W. Rep. 151. 
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LAWYERS’ REPORTS ANNOTATED.— Books 58 and54. All Current Cases of General Value 
and Importance, with Full Annotation. BuRDETT A. RICH, Editor, and Henry P. 
FARNHAM, Assistant. Rochester, N. Y.: Lawyers’ Co-operative Publishing Company. 
1902. 


The first volume of this very valuable publication presents, at the outset, an 
elaborate editorial note on the subject of ‘“ Loss of Profits as an Element of 
Damages for Breach of Contract.’’ This note is signed “ F. H. B.’? The next 
note of sufficient size and importance to deserve attention is one on the subject 
of “‘Innocent Misrepresentations as to the Health of an Insured Person when 
he has an Undiscovered Disease.’?! Another long and apparently useful note 
relates to the “ Effect on a Contract of Leaving the Price Indefinite.’’? Another 
is on the subject of ‘‘ Rights in Respect to Compensation for Improvements on 
Land, made in Good Faith, under an Oral Contract or Gift.’’ This note is signed 
with the initials “‘ P. H. V.”** Another very practical, as well as philosophical, 
note relates to the question of ‘‘ Moral Obligation as a Consideration for a 
Promise.’’ This note it signed “G.H. P.’’* Another note, signed ‘‘ J. H. H.,’’ 
relates to the “‘ Admissibility of Evidence Obtained by Aid of an Involuntary or 
Inadmissible Confession.’”?> A practical note, bristling all over with cita- 
tions, relates to the “ Effect on the Liability of a Drawer of Commercial 
Paper of Delay in Presenting it for Payment while the Drawee Remains 
Solvent,’ signed by ‘“‘G. H. Another note on the “ Validity of a 
Policy of Life Insurance Made to Secure a Debt Owing to the Insurer,’’ by 
“ J. H. H.,’’ possesses a decidedly practical value.? From Life Insurance we turn 
abruptly to Mining, and find an elaborate note on the “ Right to Follow a Vein 
or Lode on its Dip Beyond the Surface Lines of the Location,’ signed by ‘“‘ G. 
H. P.”’& Coming back to the subject of Evidence, we tind a very long note, by 
“®. H. B.,”’ on the subject of ‘‘ The Use of a Person’s Books of Account as Evi- 
dence upon Issues between other Parties.’ A sudden deviation in the line of sub- 
jects takes us to a note on the very practical question of the ‘‘ Removal of Criminal 
Causes from other Federal Courts, or from State Courts,"’ signed “‘C. R. M.”? ¥ 
Next we find a long note on the subject of the ‘‘ Extent of the Liability of a 


1 Page 193, et seq. 

2 Page 288, et seq. 

3 Page 337, et seq. 

4 Page 353, et seq. 

5 Page 402, et seq. 
VOL. XXXVI. 


© Page 432, et seq. 
7 Page 462, et seq. 
8 Page 491, et seq. 
® Page 518, et seq. 
1° Page 568, e¢ seq. 
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Trespasser for Consequential Injuries Resulting from the Trespass,’’ signed by . 
“J. H.H.’?! The subject of ‘‘ Federal Control of Elections ’’ has gone some- 
what out of date, but yet it is the subject of an elaborate note, signed by 
T.” 2 Next to this we find a long note on What Constitutes Damages 
by the Elements within the Meaning of Contracts which Contain Stipulations 
against the Payment of such Damages,” signed by “F. H. B.’’ Nothing 
could be more practical than the note signed by “ F. H. B.”’ upon the “ Liability 
of Telegraph Companies for Sending Messages to the Office of Delivery to the 
Addressee after the Hours of Closing the Office.’’4 A proof of the development 
of modern law is a note presenting quite a new phase of it, signed by “ G. H. 
P.,’’ on ** Rights under Tunnel-site Locations.’’> The note by “ F. H. B.” on 
the subject of the ‘‘ Right of a Wife to Insure the Life of her Husband,”’ would 
seem to indicate that “ F. H. B.’’ is writing a work on Life Insurance.® An- 
other long note by “‘ I. T.”’ relates to the “‘ Rights of Pledgeor and Pledgee in 
Respect to the Sale of Collateral Bonds and Commercial Paper,’’ a very practi- 
cal note on the law of pledge.?’ From this we digress through the subject of 
the “‘ Prescriptive Right to Maintain a Public Nuisance,’’ which claims an ex- 
tensive note by ‘‘ W. W.N.’’S We had hoped that we had reached the end of 
the succession of these long and useful notes, when we discover another one 
by “G. H. P.”? on ** The Right of a Tenant to Acquire Title not Inconsistent 
with the Title of the Landlord at the Commencement of the Tenancy.’’ % 

We intended to give a list of the notes in volume 54 as well as of those in 
volume 53, but we humbly pause to inquire whether the line is going to stretch 
out to the crack of doom, when we discover at the very beginning of volume 
54, a note by our learned and valued friend, C. B. Labatt, comprising no less 
than 145 of these double column pages, set solid and in fine type. And they 
keep coming on like Banquo’s issue until they sear our eyeballs; for, comes 
again page 225, we find another long note on atopic in the law of Life Insurance 
by the indefatigable ‘‘F. H. B.,’’ this time with a note relating to the “ In- 
surable Interest of a Parent or Child, or other Relatives by Blood.’ Next, 
with a hop, skip and jump, we go to the subject of Bankruptcy, and find 
a considerable note by “J. H. H.’’ on the subject of “* What Constitutes a 
Fixed Liability as Evidenced by a Judgment or an Instrument in writing 
Absolutely Owing at the time of the Filing of the Petition in Bankruptcy.” ” 
A long note, grouping many authorities, on the “ Validity of Contracts made 
with Intoxicated Persons,’’ by the diligent ‘‘I.T.,’’ will be just the thing 
which a lawyer is liable to want at the very time when he cannot get it. The 
next long note, by ‘‘G. H. P.’’ makes an excursion into the criminal law and 
tells us a good deal about the subject of “‘ Perjury as Affected by the Inval- . 
idity of the Proceedings in which the Testimony is Taken.’?!!_ We now turn to 
a note by ‘I. T.’’ on the subject of *‘ Exemption of Officer’s Salary from the 
Claims of his Creditors.’’ 


1 Page 626, et seq. 
2 Page 660, et seq. 
3 Page 673, et seq. 


4 Page 732, et seq 
5 Page 793, et seq. 


6 Page 817, et seq. 


7 Page 857, et seq. 
Page 891, et seq. 
® Page 934, et seq. 
10 Page 369, et seq. 
ll Page 513, et seq. 
12 Page 566, et seq. 
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We should like to go on and refer to the other numerous, long and valuable 
articles which are found in this volume and also in volume 53, to which we 
have made no reference, and bestow due praise upon the initials by which they 
are signed; but we must stop somewhere, and we have concluded to stop here, 
and to say to the learned reader that if he wants to find out more he must buy 
the books, which we advise him to do. 


CRUMRINE’S BENCH AND BAR OF WASHINGTON COUNTY, PENNSYLVANIA. — The Courts of 
Justice, Bench and Bar of Washington County, Pennsylvania, with Sketches of the early 
Court-houses, the Judicial System, the Law Judges, and the Roll of Attorneys of that 
County; and a History of the Erection and Dedication of the Court-House of 1900; 
with Portraits and Illustrations. By BorD CRUMRINE, of the Washington County Bar 


“ Remember the days of old; 
Consider the years of many generations; 
Ask thy father, and he will show thee; 
Thine elders, and they will tell thee.’”’ 


Under the auspices of The Washington Bar Association, Washington, Pa. {On sale 
with the Court Librarian, Washington, Pa | 1902. 


This is a magnificent octavo volume in blue and gold, abounding in portraits 
and other illustrations in the highest style of art, and printed in the best fash- 
ion by the Riverside Press of Chicago. No pen-and-ink description can pos- 
sibly do justice to it, or, we venture to say, convey any fair idea of it. It con. 
tains almost everything of local history and color; abounds in portraits of 
members of the bar of Washington County, early and late, and of persons not 
members of the bar; presents beautiful half-tones of the city of Wsshington, Pa., 
taken from different points, and of its different court-houses and court-rooms, 
and goes into such minute historical details as the printing of old records and 
of books of account. It also contains considerable poetry. Of the portraits it 
may be fairly said that there is an effort in most of the faces to look strenuous 
or wise. Most of them look wise, but some of them look otherwise. One of 
them, J. Murray CLark, admitted*in 1861, looks strikingly like the late Federal 
Judge SAMUEL TREAT, of St. Louis. On the whole they have intellectual faces, 
and many of them strong faces; and their portraits show that the bar of Wash- 
ington County will compare favorably with that of any portion of our country. 
The handsomest of all is Miss ALicr E. Jones, the Court Librarian of Wash- 
ington County. If she remains ‘‘ Miss’? very long it will be a disgrace to the 
young men of the Washington County Bar. 

Boyp CruMRINE himself, in his sixty-fifth year, wearing the Grand Army 
button, still looks young and handsome. Another CRUMRINE, ErNEsT ETHEL- 
BERT, admitted to'the bar in 1886, is his son. Boyp CrRUMRINE was admitted 
to the bar of Washington County, Pennsylvania, in 1861; was District Attorney 
from 1865 to 1868; compiled the Rules of Court for Washington County in 1871; 
published the Pittsburg Reports, three volumes, in 1872-75; Omnium Gatherum, 
or Notes of Cases for the Lawyer’s Pocket or Counsel Table, in 1878; The Cen- 
tennial Celebration of Washington County, in 1881; a History of Washington 
County, in 1882; was the official State Reporter of the decisions of the Supreme 
Court of Pennsylvania, 1887-1892, publishing thirty-one volumes, 116-146 Pa. 
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St. Rep., inclusive; and in 1891, forty years after his admission to the bar, he 
prepared the manuscript for this volume. 

The first chapter of the book, entitled “‘ In the Beginning,” is illustrated by a 
naked, fat little chub of a baby, whose right leg is shortened (or his left leg 
elongated) by the defective perspective of a photographic instrument. We 
take this to be one of the author’s grandchildren. The last picture is entitled 
“Where it was Done.’? We assume that this cannot have any mysterious, 
underground reference to the baby. Itis a picture of a private residence em- 
bowered in beautiful trees. The finest landscape picture, printed at the end of 
the text, and just before the index, entitled “* We Rest,’’ seems to be a photo- 
graph of a section of the reservoir of the Citizens’ Water Company. Neverthe- 
less, it presents such beautiful contrasts of light and shade that it calls up to 
mind such sonnets as Wordsworth’s ‘‘ Clouds Gathering Yet.’? Among the very 
attractive pictures are those of the fourth and last Courthouse of Washington 
County, dedicated in 1900, comprising the building itself, and bits of its exterior 
and interior, — a work of great beauty and architectural propriety. Thank you, 
Brother CRUMRINE. 


Curious CasEs: A Collection of American and English Decisions for their Readability, by 
B. A. MILBURN, of the Editorial Staff of Edward Thompson Company. The Michie 
Company, Publishers. Charlottesville, Va. 1902. 


This law book, if such it can be called, of 457 double-leaded pages, all told, 
is dedicated to “all lawyers who do not regard the law as a mere means of 
obtaining a livelihood, and who can find in law books recreation, amusement, 
and the mirror held up to nature.’? When the size and style of the book, and 
the price, which is $5.00, are considered, the dedicatee or dedicatees will possibly 
inquire whether its publication is not undertaken as a means by which somebody 
may obtain a livelihood. Still, a lawyer who has once in a while a leisure hour 
to spare, will hardly begrudge the $5.00 after he commences the reading of the 
book. Even the headlines suggest curiosities in the decisions,— such as: 
‘The barleycorn consideration for a contract; mode of swearing a Chinese 
witness; origin and history of seals; indictment for doing nothing; justice of 
the peace — knowledge of everything except law; sufficiency of the evidence of 
larceny of a hog; abandonment of an unborn child; liability of barber for 
loss of a customer’s hat; ownership of an aeolite; escape from jail when 
wrongfully imprisoned, with a report of the same case by “ Ironquill,’’ the 
said “ Ironquill’’ being Hon. EuGENrE F. Warkg, the present Commissioner of 
Pensions, and the report being the celebrated syllabus commencing with the 
words “ Law-paw-guilt-wilt;’’ a judicial temperance lecture; failure to con- 
duct a bawdy house in a decent manner; liability for torts committed by chil- 
dren in obeying their parents; homicide committed by a quack; assignments 
for the benefit of creditors, with special reference to the rule deducible 
from the case of Annanias and Sapphira; the biblical test in determin- 
ing the sufficiency of the evidence on the trial of an indictment against 
a common prostitute; ignorance of an attorney as ground for a new 
trial; a long report of a bastardy’ case, where the issue was whether 
the father of the child was a white man or a negro; ‘a judicial disquisition 
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on the nature, origin and history of intoxicating liquors; the famous 
case where the question under discussion was whether lightning is fire; 
physical incapacity of a wife, who bears twins, as a ground for divorce, in 
which case the court said: “ This would seem to dispose of the question of the 
defendant’s want of capacity, unless the plaintiff expected her to have triplets; ”’ 
all about dogs; liability of the bailee of a pet cat; a disquisition on the right 
to kill trespassing chickens; new trial for taking the jury to church where they 
heard a sermon on “‘ Doubting Thomas; ”’ larceny of dog and incidental burglary 
of dog-house; requiring a prisoner on trial for murder to put his foot in a pan 
of mud; liability of a railroad company for killing a dog while “ setting’’ on 
the track; disorderly conduct of a mule; exemption of a barber’s tools from 
execution; growth of mules as affording an increase of wife’s separate property 
under the law of Texas, or else as increasing the community property; applica- 
tion of hot drops to a dog, whereby religious worship is disturbed; new trial 
because the jurors drunk tobacco; broker’s option on Mary Washington’s grave ; 
boat in wrong berth in charge of “ lone fisherman; ’’ whether a shepherd dog 
is * stock; ’’ law of horse racing, with special regard to the case where one 
horse ‘‘ fouls’ the other. 

This book could not have been complete without the reproduction of the cele- 
brated case of United States v. Holmes,' in which, an emigrant ship having . 
foundered, a lot of them put to sea in an open boat, which was loaded to the 
water’s edge, and in order to lighten the boat, the mate threw overboard some of 
the passengers, but saved the members of the crew, one of them being a negro 
cook. This celebrated case is modestly printed in the volume before us, but in 
its original edition in Wallace Junior’s volume of reports, it must have ex- 
hausted all the small caps in all the printing offices in Philadelphia. It was 
the maiden case of that celebrated reporter, and all his glorious idiosyncrasies 
went into it. 

Some of the above captions would seem to indicate that this book was not 
intended for the edification of the lady members of the bar. They trench some- 
what upon the salacious; but the learned editor evidently thought that he had 
to draw the line somewhere, and so he omitted the reproduction of the cases such 
as those cited in the margin.2 But why, Oh, why, did he overlook the case of 
People v. Vereneseneckockockhoff * who ought to be have been hanged for 
not changing his name. 


ABBOTT’S TRIAL BRIEF, SECOND EDITION.—A Brief for the Trial of Criminal Cases. By 
AUSTIN ABBOTT, Assisted by WILLIAM C. BEECHER, Late Assistant District Attorney 
of the City of New York. Second and Enlarged Edition by the Pablishers’ Editorial 
Staff. The Lawyers’ Co-Operative Publishing Company, Rochester, N. Y. 1902. 


The title page also contains this legend: ‘‘ To determine the policy of coun- 
sel, neither principles nor precedents alone suffice. In the conflict of prece- 
dents, a knowledge of sound principles is of paramount importance: but to 


11 Wall. Jr. 1. 3 129 Cal, 497. 
2 Edgar v. McCutchen, 9 Mo. 768; Robin- 
son v. Musser, 78 Mo. 53. 
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apply a principle safely, attention to the technical significance of the precedents 
is essential.’’ 

This was one of the “ taking ’’ books of the late AusTIN ABBoTT. When he 
called it a ‘‘ Brief ’’ ‘he hit the nail on the head. It is printed in the form ofa 
brief, with general propositions, and notes indented and in smaller type. It 
is practical and useful, as all the works of this author are, though its title is a 
misnomer and was evidently adopted for commercial reasons. In this, the 
second edition, about one hundred new sections have been added. It hasa 
good index, but no table of cases. 
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LEGISLATURE, assaults on the judi- 
ciary in, 127. 

—— expulsion of members of, for dis- 
loyalty, 281. 

—— power of, to prohibit an employ- 
ment which is not a nuisance, 128. 

LLESE-MAJESTY, absurd law relating 
to, movement in Germany for mod- 
ification of, 899. 

— more, 271. 

LETTER HEAD of a facetious lawyer, 
585. 

LIBEL and slander, absurdities of 
law of. Article by James C. Court- 
NEY, 552. 

—— of a class of persons, action by 
any member of the class, 469. 

—— of manufactured article, injunc- 
tion denied, 784. 

LYNCHING, indirect, threatening 
demonstrations on part of audience 
during trials, influencing jury 
against the prisoner, 934. 

McADAM, DAVID, the late, 112. 

MADILL, GEORGE A., the late, 108. 
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MALPRACTICE in dental depart. 
ment, liability of proprietor of de. 
partment store for, 292. 

—— liability of surgeons of charity 
hospitals for, 933. 

MARRIAGE, international law of. Pa- 
per by WaLTER G. S. PHILLI- 
MORE, 204. 

MARYLAND, first woman admitted to 
practice law in, 904. 

MARYLAND LAW REVIEW, 585. 

MASTER AND SERVANT, applica- 
tion of rule precluding recovery by 
fellow-servants, 288. 

—— assumption of risks by employer, 
621. 

—— liability of master for injury to 
servant who has assumed risk, 631. 

MERCANTILE LAW, codification of. 
Paper by M. D. CHALMERS, 733. 

MOSES, FRANKLIN J., former Gov- 
ernor of South Carolina, convicted 
in police court for swindling, 276. 

MUNICIPAL CODE, new, necessity 
for in Ohio, 772. 

MUNICIPAL CORPORATIONS, power 
of, to compel elevation of railroads 
on its streets without paying dam- 
ages to abutting owners, 633. 

— right of action to recover for 
water stolen from its mains, 623. 

MUNICIPAL REGULATIONS, conse- 
quent, from aggregation of humanity 
in cities. Article by Henry M. 
WILTSE, 36. 

MURDER, refusal of accused charged 
with, to look upon body of deceased, 
932. 

MURFREE, WILLIAM L., Professor, 
the late, 244. 

NATURAL RIGHTS, Article by NOBLE 
C. BuTLER, 481. 

NEGLIGENCE, contributory, and as- 
sumption of risk, difference between 
and its significance. Article by E. 
L. BisHopP, 387. 

— contributory, and assumed risks, 
confusion of doctrines of, 275. 

—— death caused by runaway horse, 
306. 
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NEGLIGENCE — Continued. 

—— in use of natural gas, 295. 

—— last ‘‘ clear chance ’’ doctrine, 604. 

—— liability of railroad company for 
allowing obstructions to sight and 
hearing to exist at or near highway 
crossing, 458. 

—— liability of railway company for 
loss of cotton by fire, 462. 

— questions of, suggested by the 
accident to President Roosevelt’s 
carriage. Article by D. 
THOMPSON, 723. 

NEW TRIAL for misconduct of 
jurors, 299. 

NEW YORK STATE BAR ASSOCIA- 
TION, Dr. R. Masujiama to deliver 
address before, 913. 

—— twenty-fifth annual meeting of, 
256. 

NORTHERN SECURITIES COM- 
PANY and the great railway consol- 
idation, litigation in respect to, 261. 

NOTICE, ancient right to, 584. 

OATH, form of, in United States 
courts sitting in Maryland, 243. 

OHIO, necessity for new municipal 
code in, 772. 

OHIO REPORTS, errata in last volume 
of, 894. 

PAUNCEFOTE, LORD, jurist and 
ambassador, the late, 604. 

PAYMENT for corporate shares in 
property, upon organization of cor- 
poration. Article by Szeymour D. 
THOMPSON, 840. 

PENAL CODE of New York, omnibus 
clause construed prohibiting unde- 
fined breaches of the peace, case 
of Herr Most, 141. 

PERSIFLAGE, puerile, 771. 

PERSON, aged, definition of, 621. 

PHILIPPINES, courts and justice in, 
439. 

PHILIPPINE ISLANDS, not foreign 
countries within the meaning of the 
Dingley Tariff Act, 137. 

PHYSICIANS and surgeons, liability 
of surgeons of charity hospitals for 
malpractice, 933. 
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POLICE POWER of a State and social 
progress. Article by B. J. Ramaces, 
681. . 

POOR, the gratuitous legal assistance 
for, 283. 

PORTRAIT, whether injunction will 
issue to restrain publication of a 
young woman on commercial pack- 
ages, for purposes of advertising, 
614. 

PORTRAITS. 

Bishop, Joel Prentiss, 1. 
Cambon, Jules, 161. 

Gray, Horace, Justice, 801. 
Hitchcock, Henry, 321. 
Holmes, Oliver Wendell, 641. 
Knox, Philander C., 481. 

POST, Truman Augustus, the late, 
250. 

PREAMBLES to acts of Parliament, 
survivals of medievalism, 890. 

PRESIDENT, the, legal status of one 
who assaults, 121. 

PRESIDENTIAL SUCCESSION, the, 
7638. 

PRISONER, military, habeas corpus 
to prevent, from being executed in 
an hour, 282. 

sentenced life outlives all the 
actors in his trial, 594. 

PRISONERS, commenting on testi- 
mony of, 587. 

—— of war, rights of, who attempt to 
escape, 269. 

PRIVACY, right to, injunction de- 
nied a young woman restraining 
publication of her portrait on com- 
mercial packages for the purpose of 
advertising, 614. 

PUBLIC FUNDS, liability of public 
treasurers for profits derived from. 
Article by Henry M. DowLina, 355. 

PUBLIC OFFICE, removal of sheriff 
from office by Governor of the State, 
446. 

RAILROADS, assessment of property 
of, for omitted taxes, 471. 

—— bicycles not baggage, 632. 

—— charging more for a shorter than 
a longer haul, 471. 
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RAILROADS — Continued. 

— consolidation of, litigation ia re- 
spect to Northern Securities Com- 
pany, 261. 

— death of passenger in conse- 
quence of unvestibuled car being 
inserted in vestibuled train, 938. 

— degree of care demanded of serv- 
ants of carrier of passenger, in 
protecting passengers against other 
passengers or intruders, 919. 

— elevation of, on streets without 
paying damages to abutting owners, 
power of city to compel, 633. 

—— liability of, for loss of cotton by 
fire, 462. 

— liability of, for negligence in 
allowing obstructions to sight and 
hearing to exist at or near highway 
crossings, 458. 

— liability of, for killing dogs, 
310. 

— liability of lessor for negligence 
of lessee, 298. 

— no damages for running over 
geese, 303. 

—— receiverships for the fiscal year 
ending June 30, 1891, 761. 

— right of lessor of, to an injunc- 
tion restraining lessee from aban- 
doning road, 298. 

— safety appliance law of Congress, 
effect of, 279. 

— status of baggage sent for- 
ward without passenger who has 
purchased his passage ticket, 
636. 

RECEIVER, when bound by contracts 
made between corporation and third 
party, 293. 

REFEREE SYSTEM, opinion of New 
York judges upon, 770. 

RELIGIOUS BODIES which are rec- 
ognized by the State, antiquated 
and absurd German law punishing 
offenses against, 900. 

RESPONDEAT SUPERIOR, liability 
of the proprietor of department 
store for malpractice in his dental 
department, 292. 
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RESTRAINT OF TRADE, agreements 
in, 778. 

—— combinations in, 620. 

RIGHT OF PRIVACY, case of, 768. 

RIGHTS, natural. Article by NoBLE 
C. BuTLER, 481. 

RIOTS, aid of militia in suppressing, 
935. 

RIPARIAN OWNERS, relative rights 
of, 787. 

RIPARIAN RIGHTS as between States 
of the American Union, 465. 

RISK, assumption of, and contributory 
negligence, distinction between, and 
its significance. Article by E. L. 
BIsHopP, 387. 

RUSSELL, LORD CHIEF JUSTICE, 
income of, 424. 

RUSSIA, jury system in, 284. 

SALARIES of Federal judges, bill to 
increase, 267. 

SALT TRUST, temporary injunction 
against, 907. 

SCHLEY COURT OF INQUIRY, 
113. 

SEDUCTION, abolishing the fiction 
which predicates the right of action 
upon loss of services, 629. 

SENATE OF THE UNITED STATES, 
the, 769. 

—— right of, to expel a member, 258. 

SENATOR OF THE UNITED 
STATES, right to suspend, not 
expel, 474. 

SHERIFF, removal of, from office by 
Governor of the State, 446. 

SHORT CAUSE CALENDAR LAW in 
Tllinois, 593. 

SHORTHAND, proposal for a uni- 
versal system of, 427. 

SIXTEENTH AMENDMENT, candi- 
dates for the office of, 428. 

SLANDER and libel, absurdities of 
law of. Article by Jamgs C. 
CourTNEY, 552. 

SMOKING in the Middle Temple by 
Prince of Wales, 424. 

SOCIAL PROGRESS and the police 
power of a State. Article by B. J. 
RaMAGE, 681. 
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SOUTHERN LAW REVIEW, The, 
discontinuance of, 588. 

STAMP ACT of Hawaii, constitution- 
ality of, 755. 

STATUTES, absurd mistakes in, 122. 

— provision that they shall have 
but one subject, which shall be 
expressed in the title, 129. 

STERNE, SIMON, the late, 120. 

STOCK, can a subscriber to, rescind 
his subscription before the corpora- 
tion has been formed on the ground 
offraud? Article by ALBERT CABELL 
RITCHIE, 855. 

— payment of subscription for, in 
property. Article by S—Eymour D. 
THOMPSON, 840. 

STOCK CERTIFICATES, fraudulent 
certification of by secretary of cor- 
poration, case of George White- 
church, Lim., v. Cavanagh. Article 
by JoHN S. Ewart, 875. 

STREETS, title to. Rights of abut- 
ting owners, 929. 

STRIKERS, demands for legislation 
by anthracite miners, 763. 

— injunction against, order and 
speech of Federal District Judge 
John J. Jackson, 765. 

SUICIDE, intended, statement of, in- 
sured, 589. 

SUPREME COURT OF THE UNITED 
STATES, building for the exclusive 
use of, 432, 757. 

— not subject to the charge of 
judges dividing according to politi- 
cal predilections, 602. . 

— proposed new building for the 
accommodation of, 268. 

SURVIVORSHIP, question of suc- 
cession where husband and wife are 
simultaneously killed in a common 
accident, 901. 

SWEARING, FALSELY, children who 
go to hell for, 102. 

TARIFF LAWS, constitutionality of 
“Foraker Act’? imposing duties 
upon goods imported from New 
York into Porto Rico, 138. 

— Philippine Islands not foreign 
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TARIFF LAWS — Continued. 
countries within the meaning of the 
Dingley Tariff Act, 137. 

TAXATION, situs of vessels making 
interstate navigations for purpose 
of, 633. 

TELEGRAPH COMPANIES, liability 
of, for furnishing news for unlawful 
purposes, 628. 

—— liability of, for wrongful acts of 
employés. Article by B. M. WiL- 
SON, 574. 

TELEPHONE COMPANIES, reason- 
able rates of, cannot be fixed by 
judicial courts, 630. 

—— responsibility of, for conveying 
lightning from its wires to a private 
dwelling, 286. 

TEMPLE OF JUSTICE, new, Detroit, 
dedication of, 909. 

TENANCY BY ENTIRETY, effect of 
an alienation, or sale on execution 
of the interest of one tenant with- 
out the consent of the other. Article 
by G. B. SLAYMAKER, 214. 

THAYER, JAMES BRADLEY, Pro- 
fessor, the late, 248. 

TICK-TACK, 419. 

TORRENS SYSTEM OF LAND REG- 
ISTRATION in the United States. 
Article by Lkronarp A. JONES, 
321. 

TRADE- MARK for cigars, restraining 
the use of name of dead man as, 302. 

TRADE NAME, rival traders having 
same name and selling goods to 
same class at same place, whether 
one can have an injunction restrain- 
ing the other, 625. 

TRADES UNIONS and the judges, 893. 

TREASURERS, public liability of, for 
profits derived from public funds. 
Article by M. DowLuin@, 355. 

TREASURY OF THE UNITED 
STATES supporting Wall street. 
legality of, 894. 

TREAT, SAMUEL, Judge, the late, 
758. 

TRESPASS, for removal of dead 
bodies, 287. 
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TRIALS, threatening demonstrations 
on part of audience influencing jury 
against prisoner, 934. 

TRUSTS AND USES, 
statute of. 
REY, 641. 

TRUSTS, constitutionality of Kansas 
anti-trust law, 778. 

— Texas anti-trust law, 790. 

—— statutory definition of, 778. 

—— U. M. Rose, president of Amer- 
ican Bar Association speaks on, 
758. 

—— voting, in corporations. 


California 
Article by JoHn Cur- 


Article 


by Epwin WuiITE Moors, 222. 

UNION, created by the Constitution 
of 1789, was it intended to be indis- 
soluble, 898. 


LAW REVIEW. 


“UNITED STATES OF AMERICA,”’ 
is it singular or plural, 277. 

USES AND TRUSTS, California stat. 
ute of. Article by JoHn CurrREy, 641, 

WALL STREET, legality of the 
treasury of United States, support- 
ing, 894. 

WAPLES, RUFUS, the late, 421. 

WATER, stolen from mains of mu- 
nicipal corporations, right of action 
to recover for, 623. 

WATER SUPPLY of cities, pollution 
of, 787. 

WILL, of an unrestricted rebel, 422, 

—— person has no right to will his 
6wn body for dissection, 289. 

WOMAN, first, admitted to practice 
law in Maryland, 904. 
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